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Preface

Sustainability is about improving the odds of continued
existence under preferred conditions. Preferred conditions can
entail many things. Nineteenth century writer Henry David
Thoreau presented a rather succinct glimpse of a very personal
journey to discover the meaning of life lived under preferred
conditions. In one of his most insightful chapters “Where I Lived
and What I Lived For” in the classic account Walden (or Life in the
Woods), Thoreau vowed to confront the “essential facts of life” in
terms of modes of living and principles by which to live well.

While Thoreau’s soul-searching journey was a highly personal
one carried out in a bucolic setting, in a modern society composed
of billions of individuals sharing a planet newly aware of its own
fragility the generally accepted political, social, and economic
institutions and guiding principles defining society as a whole would
seem to require the same process of careful soul-searching by the
next generation of college-educated persons. As our global society
evolves, decisions about what principles and practices should
continue to be accepted and what changes should be made ought to
result from a sustained, open, and easily accessible dialogue about
our individual and collective preferences. It is our hope that this
book contributes to that dialog.

In the larger societal sense, sustainability might be easily
confused with the concept of “hanging on” Clearly, many great
nations and civilizations have experienced both long and painful
declines and have sought to remain sustainable despite a growing
sense of the inevitable. More positively, sustainability could serve
as recognition that without general guidelines for existence, an
upward societal trajectory and an improved future is unattainable.
Rather than drive society towards eventual disaster, perhaps it
would be better to alter course and avoid trouble.

This book is a collective effort to understand and apply
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current conceptualizations of sustainability to a study of state and
local government. It is an attempt to focus our attention on a
basic understanding of the time-tested institutions and guiding
principles likely to take society and governance towards greater
advancement. Our work is, however, tempered by a developing
understanding of smart growth — growth in productive capacity,
quality of life and social justice that does not necessitate large-scale
destructive or extractive activity. The growth sought produces
widespread mutual benefit, is prudent in design and thoughtful in
execution. The growth in question here is mindful of the past, yet
builds better lives and futures for our posterity.

It is important to recall that sustainability is neither a
conservative nor a liberal concept. Rather, it is built around a basic
human need to maintain our collective and individual bearings in an
ever-changing world. Throughout time, humans have found their
collective and individual bearings through institutional
memberships and shared principles. While conservatives and
liberals may place varying emphases on aspects of institutions and
principles, conservatives and liberals alike desire to maintain core
democratic values and are eager to sustain the institutions which
give life to those values.

As authors, we seek to provide a book that will help students
understand a current conceptualization of sustainability and how it
plays out in the governance of the states and localities in the nation.
It is a dialogue built on the ideas, experiences and events of many
cited scholars and their works, as well as the personal research
experiences of the authors themselves.

Our book represents a unique opportunity for three
generations of scholars to reflect upon and collectively consider
their decades’ long research, and the meaning of that research to
both the broader society and to students of contemporary
politics. Nicholas Lovrich served as a graduate school mentor to
Brent Steel, and Brent in turn mentored Christopher A. Simon as
an undergraduate and guided him to study with Lovrich. Steel and
Lovrich have collaborated on research for over 30 years, while
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Simon has frequently collaborated with Steel and Lovrich for nearly
20 years.

Research experience was not the only guide or source of
our inspiration, of course. For Christopher A. Simon, his years of
alternately living on a sailboat and a farm brought him close to
issues of survival and the wise use of the resources available to
both him and his parents, Raffi G. and Susan M. Simon. Along with
his youthful experiences sailing the Pacific Ocean and working the
tilled farmland of Central Oregon, his parents instilled in him the
importance of studying history and philosophy. For Brent Steel,
growing up traveling and camping with his grandparents in
locations ranging from Alaska, to northern and western Canada, and
the mountains of the American west, he learned a deep appreciation
for the environment and our need to be sound stewards of our
environment so that future generations can enjoy and “soul search”
just as Thoreau had done. For Nicholas Lovrich the experience
of growing up in an immigrant family in a multi-cultural social
setting provided an opportunity to see American society from a
slight distance. Viewed from that perspective, it was possible to
see the great value present in the inventive and adaptive capacities
of Americans in every state and hamlet across the country as they
manage the changes brought on by their powerful economic system
drawing upon access to vast natural resources and benefiting from
wise investment in the education of the nation’s youth.
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Chapter 1: Introduction and
Themes

1.A — Introduction

State and local government are the most visible levels of
government in the United States. As you leave your family
house, apartment, or school dormitory you encounter state
and local government services, programs and infrastructure.
From traffic lights, streets and highways, water and sewer
services, K-12 education, higher education, parks, mass transit,
law enforcement, utilities, communications and mass media,
and many other activities, state and local governments are
either directly involved in offering these services or in
regulating organizations hired to provide such services. From
the 50 states to the 3,031 county, 19,519 municipal, 16,360 town
or township, and 51,146 special purpose governments (which
could include school, hospital districts, rural fire districts, soil
conservation  districts, irrigation  districts, regional
transportation districts, and many more), the typical citizen
encounters state and local government services and programs
on a daily basis.

While state and local governments are the most visible
and potentially most important on a daily basis for most
citizens when compared to the federal government, the
generally low levels of interest in and knowledge concerning
these governments and the often high levels of cynicism
regarding their leaders among citizens is of great concern
to many political scientists.! Given the importance of civic
knowledge to effective participation and democratic
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institutions, how many states require students to take civics
and government education? As of 2007, only 29 states require
a government or civics course in high school. However limited
this coverage may seem, this is a much higher proportion than
is present at the university level; only 9 U.S. states require
some study of American government, with 5 of these also
requiring study of their respective state governments as well 2
Of course, universities and political science departments may
require such courses on their own, but courses on state and
local government tend to be optional in most colleges and
universities. The purpose of this book is to provide an
accessible overview and guide to state and local government
for students with little to no exposure - and possibly limited
interest - in order to encourage lifelong democratic
participation and what Russell Dalton calls “engaged
citizenship.”3 In an attempt to achieve this purpose, we will
present state and local government in a contemporary context
by examining the many forces that either promote or threaten
social, economic, institutional and environmental
sustainability. In using the term sustainability, we make use
of the 1987 Brundtland Report definition (also known as Our
Common Future): development that meets the needs of the
present without compromising the ability of future generations
to meet their own needs. The book will make note of where
students can go to find additional information on state and
local governments, and how citizens can follow the
developments of - and even become actively involved in - the
unfolding of state and local governance issues that affect their
own daily lives.

Each chapter in this book incorporates some of the
most important recent research available, and identifies key
concepts, which are important to deepen our understanding
of state and local government and sustainability. These
concepts are highlighted in boldface in the text and are
included in the glossary at the end of the book.
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Learning Objectives
O

The major topics to be discussed in this introductory
chapter include:

e Changing socioeconomic, demographic and
technological forces and how they affect state and
local governments.

*  How many states and communities have responded
successfully to these forces to promote sustainability.

* A final summary of the book’s themes, and how the
book’s chapters are organized.

1.B — Forces facing State and Local
Governments

State and local governments currently face many ongoing
and numerous new challenges that complicate their task of
sustaining current public services and programs. How public
officials adapt or do not adapt to these changes will affect
the long-term viability of virtually each and every state and
local government in the country. As the United States has
developed from a rural and agricultural-based economy in the
1700s into an industrial powerhouse in the 1800s, and now
as it becomes increasingly a postindustrial society with a
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knowledge-based economy and the majority of citizens

employed in service sector jobs instead of the agricultural and

industrial sectors, state and local governments have had to

cope with a wide array of socioeconomic and political changes

(see figure 1). Needless to say, the dramatic events of the

nation’s first major experience with foreign terrorism on

September 11, 2001, have added to concerns for homeland

security that were scarcely considered prior to that horrific

historic event.

ECONOMIC FEATURES:
Pre-Industrial Industrial Postindustrial
‘Slectgral Agriculture Manufacturing  Services
ominance
Systematic Labor intensive Capital intensive Knowledge
character intensive
Technical change Slow Rapid Exponential
Material Poverty / Rising
condition subsistence productivity Affluence
SOCIAL FEATURES:
Pre-Industrial Industrial Postindustrial
Population Rural Urban Megalopolitan
Population . . .
growth High Moderating Low or negative
Community Intimate Eroding Impersonal
Literacy Low Medium High
Dominant values Basic / survival Material Post-materialist
needs security values?
POLITICAL DIMENSIONS:

4 | State & Local Government & Politics



Pre-Industrial Industrial Postindustrial
Central issue Who shall rule? Economic Growth  Sustainable
(political order) (economic order) development
—_ Both quantity
Object of conflict ~ Office / power How to distribute and quality of
expanding wealth life issues
. : : Challenging
‘:ﬁﬁ:ﬁé toward Deferential (Sﬁlr%g(t)ég)ve (elite (elite
Y challenging)
Declining -
Governability Variable High “crisis of
confidence”

Figure 1.1 Socio-economic and Political Characteristics of the

United States

A substantial literature has developed examining the

and
While
disagreement is present among scholars writing in this area,

social,  economic, political ~ implications  of

postindustrialism.* some degree of definitional
a few commonly agreed upon central features of this new
type of society can be identified which help us understand the
dynamics of state and local government today. Postindustrial
societies - such as the United States, Canada, and the nations
of the European Union, Australia,

and Japan - are

characterized by the following traits:

economic dominance of the service sector over those of

manufacturing and agriculture; complex nationwide
communication networks;

a high degree of economic activity based upon an educated
workforce employing scientific knowledge and technology in
their work;

a high level of public mobilization in society (including the
rise of historically new social causes such as the civil rights

movement, the women’s rights movement, the anti-nuclear

Chapter 1: Introduction and Themes | 5



movement, the  anti-globalization = movement, the
environmental movement);

e population and employment growth in urban areas (and
subsequent decline in rural areas); and historically
unprecedented societal affluence.”

As the United States developed from a small pre-industrial
nation of a few small settlements and many farmers and
artisans into a modern, continent-spanning postindustrial
economy connected to a knowledge-based global economy,
different sets of concerns and issues have assumed priority
in our collective consideration of public affairs. In the early
years of the young country’s history, the principal issues of
concern were such matters as basic nutrition, shelter, assess
to water, safe routes of travel, safety of person and property,
etc. Because of such immediate survival and infrastructure
concerns, American state and local governments - which were
generally small in scale and limited in capacity - accorded
little attention to such contemporary issues as environmental
protection or other “higher-order needs” such as gender
equity and global economic justice.

As the United States moved into extensive mining and
natural resource extraction and the large-scale fabrication and
manufacturing of durable goods, many issues relating to
industrialization became important for American state and
local governments. Highly troublesome issues such as unsafe
workplaces, unrestrained child labor exploitation,
uncontrolled urbanization, inadequate local transportation
systems, poor public health services, toxic waste disposal, and
inadequate public education systems arose as the
industrialization process proceeded. All of these issues were
addressed by state and local government regulation in due
course, with federal government action coming only after
state and local governments took the initiative to address
these adverse consequences of industrialization. With the
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ultimate development of a more affluent post-industrial
economy and more adequate systems of public regulation,
new issues have emerged which reflect a profound concern
for global sustainability. Such a historically unprecedented
concern for our collective global future translates into
particular issues of great importance for the contemporary
state and local governments in the United States. Issues
regarding water resource protection and conservation, “smart
growth” and environmental stewardship-oriented land-use
practices, the enforcement of energy-efficient building
standards, the implementation of air quality protection
measures, the reduction of the impact of carbon emissions on
global climate change are all directly involved in promoting
sustainable economic development in state and local
governments in the United States today.

State and local governments in many areas of the nation
face additional challenges in the areas of dramatic
demographic shifts (aging populations, racial and ethnic
diversification and the influx of large numbers of immigrants),
continued urbanization, economic globalization, ongoing
technological change, changing social norms, and growing
environmental awareness. Thoughtful observers taking note
of these changes, such as Roger Kemp, have argued that state
and local governments will be affected directly in a number
of ways in the twenty-first century. He has observed the
following in this regard: “Evolving societal conditions and
public perceptions have created trends that require
communities to change in order to meet the public’s
expectation for effective and equitable governance” [emphasis
added] (2001: 1).6 These historic changes, closely associated
with the advent of postindustrial society, are discussed below
to provide a suitable backdrop to our exploration of state and
local government in contemporary America.
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1.B.I - Demographic changes:

People are living longer than ever before, a fact which
affects a host of government services, including: (1) increasing
costs associated with retirement pensions, healthcare and
other social services such as independent, assisted and
dependent living arrangements for the aged; (2) increasing
demand for senior citizen recreational and leisure activities,
including parks, libraries, exercise opportunities; and (3)
higher rates of political participation in state and local affairs
by senior citizens. Seniors exhibit high rates of political
participation when compared to younger cohorts, which
means the public policy preferences of seniors may
disproportionately affect state and local community decisions
(e.g., preference for lower taxes because of fixed retirement
incomes, preference for robust spending on public safety and
meager spending on education, etc.).

Another important demographic change taking place in
much of the country is large-scale immigration from Mexico,
Central America, and South America. Such immigration
creates new public issues for many communities, including the
need for bilingual government services in education, justice
and social spheres, new cultural diversity programs, new
approaches to housing and transportation services, new types
of law enforcement issues arising from claims of biased
policing, etc. Hispanics or Latinos are now the largest
minority group in the United States and their proportion of
the population continues to grow at a rapid rate, and in
Florida, New York, Illinois, California and most southwestern
states powerful new political voices and advocacy groups
articulating Latino demands for state and local government
programs and services are adding to the challenges of those
governments.

Another demographic trend, which has been in stark
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evidence is the increasing presence of women in the
workforce and in state and local government leadership roles.
This enhanced presence of women in the workforce and in
leadership roles has led to increased emphasis on such issues
as family leave policies, daycare provisions, equal employment
opportunities, comparable worth compensation policies,
sexual harassment, and domestic violence. Due to a variety
of factors, including rising educational levels as well as higher
percentages of women working outside the household,
average family size is declining, potentially leading to more
high-density residential areas (townhouses, condominiums,
etc.) being created in urban areas. This type of residential
settlement pattern places different demands on existing state
and local service infrastructure than is associated with the
traditional suburban “sprawl” pattern of housing settlement.

1.B.II — Urbanization:

The United States has been transformed from a rural
nation of 3.92 million people in 1790 (our first census of the
population) to an urban society of 325.” million people as of
2010. After a relatively slow rate of urban growth in the
eighteenth century, the pace of urbanization picked up
dramatically during the nineteenth and early twentieth
centuries (see Table 1.1). During the twentieth century, the
urban population continued to increase and suburban areas
started to develop and grow as well. During the 1980s and
1990s, a substantial number of rural counties in the United
States lost population, while urban and suburban counties
grew at a rapid rate. The migration of people from rural to
urban/suburban counties was driven by the most highly
educated and/or skilled younger cohorts leaving rural areas
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to seek jobs or further education in urban core areas.7 These
migration patterns have led to the acquisition of increased
economic and political power on the part of urban and
suburban centers vis-a-vis rural areas and contributed to the
political and economic decline of communities whose local
economies are based in the rural periphery.8

Year Percent Urban Percent Rural
2010 81 19
2000 79 21
1990 75 25
1960 70 30
1930 56 44
1900 40 60
1870 26 74
1840 1 89
1810 7 93
1790 5 95

Table 1.1 Urban and Rural Population Change in the United
States

Urbanization has had a pronounced social, economic and
environmental impact on communities throughout the
country. A visitor to a major city in the United States will
likely experience traffic congestion arising from our love of
automobiles, be greeted by smoggy air and haze in the
summertime, witness municipal sewage being dumped into
rivers, and be shocked by the enormous amounts of trash
produced by our mass consumption society.9 Viewed from a
regional perspective, that same visitor to a major
metropolitan population center might be saddened by a sense
of loss of once prime agricultural lands, forests, and
woodlands, wildlife habitat, and wetlands due to urban
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sprawl.10 In fact, some of the most divisive political issues in
U.S state politics result from urban areas encroaching on
rural communities and their land-based economies.!! Source:
U.S. Department of the Census web site [URL:
WWW.CEnsus.gov].

The phenomenon of suburban sprawl has led to the
growth of geographically vast metropolitan areas where cities
have literally grown into each other, often swallowing up
prime agricultural areas and natural landscapes in the
process. For example, there are huge continuous urban areas
between San Diego and Los Angeles in California, and “the
eastern seaboard of the USA, where one-quarter of the
national population resides on less than 2% of the nation’s
land"? These vast metropolitan areas universally succumb to
serious traffic congestion and harmful air quality problems,
not to mention the dependence they breed for the
consumption of great amounts of petroleum products.”

Continuing growth and geographical dispersion of urban
and suburban areas in the United States, along with the
decline in natural resource and agricultural sectors of the
economy, has led to the service sector employment
accounting for over 70 percent of the U.S. economy.
Employment in the agricultural and natural resource
extraction sectors has declined to less than 2 percent of the
contemporary labor force.* In addition, unemployment and
poverty rates are typically higher and wages lower in the rural
periphery when compared to the metropolitan areas.
Substantial economic decline in rural communities can
contribute to a felt imperative among its residents to increase
natural resource extraction in order to sustain community
viability, while continued growth in the urban service industry
creates a contrary imperative toward nonmaterial uses of
natural environments such as recreation and provision of
wildlife habitat.'®

Other issues often confronting communities arising from
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urbanization include: escalating land prices due to the
gentrification of neighborhoods (i.e., the displacement of low
income residents living in inexpensive housing with high
income residents living in high cost housing); traffic
congestion leading to demands for more freeways, parking
lots and possibly mass transportation such as buses and light-
rail systems; more expensive construction costs due to the
development in densely populated areas; more demands for
inner-city services which could include social, educational,
public health, public safety, recreation and open space, and
economic security issues.

L.B.III - Globalization and Economic Change:

Globalization is a concept used to describe, among other
things, the current worldwide expansion of economic markets
in a very broad range of goods and services. The creation
of the current global free-market economy was facilitated by
a variety of “international regimes” (i.e., treaties and multi-
lateral agreements) such as the GATT (General Agreements on
Tariffs and Trade) and institutions such as the World Trade
Organization, the World Bank, and the International Monetary
Fund. Globalization is based on the economic theory of neo-
liberalism, a worldview perspective which promotes free
trade, continuous economic growth, free domestic markets,
maximal individual choice in consumption, reduced
government regulation of the economy, and “the advocacy of
an evolutionary model of social development anchored in the
Western experience and applicable to the entire world?

In general, neo-liberalism and globalization view
economic growth as the primary expression of human
progress and believe that the expansion of free trade and the
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promotion of Western consumerism are the proper public
policy goals for nations and local communities alike. Critics
of globalization, however, point to the phenomenon of
international homogenization in culture, lifestyles, and
technology that accompanies globalization. This phenomenon
is referred to by some opponents of globalization as the
“McDonaldization effect”® An example of this phenomenon
would be the increasingly similar types of suburban shopping
areas emerging across communities in the United States, each
featuring similar restaurants, clothing stores, c shops,
superstores, and the like. Critics point to diminishing local
control and loss of cultural diversity, while the advocates of
“mall development” point to the sales tax revenue and
employment benefits to local communities which are
associated with such commonplace contemporary commercial
land use development.19

The globalization of the economy creates special
problems with states and local communities as they seek to
attract and retain businesses and generate employment in an
international and national context. Many states and local
communities find themselves in a situation where, in order to
attract potential employers, they must offer tax concessions
and economic development subsidies such as infrastructure
and targeted worker training programs. The influx of new
numerous chain stores and nationally (or even internationally)
franchised businesses causes locally-owned businesses to
struggle to survive, often bringing adverse effects on local
community culture and resulting in less local influence over-
investment in local, community-based enterprises.

Compounding these global changes are generally
constrained state and local government budgets. Unlike the
federal government, the ability of the state and local
governments to engage in deficit spending is extremely
limited - and “balanced budgets” with respect to anticipated
revenues and budgeted expenditures are very much the norm
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across the country. State and local government fiscal capacity
is generally highly constrained due to the following factors:
widespread use of economic incentives (tax concessions and
targeted expenditures) for the promotion of economic
development; widespread public hostility to raising taxes to
support public services and programs;20 the increasing cost of
many essential services and entitlements such as healthcare
facilities and services, fire protection, police protection,
corrections facilities, transportation infrastructure (e.g.,
streets, roads and bridges), and education; and the increasing
demand and cost for new amenities and services
characteristic of postindustrial societies such as cultural
(visual and performing arts) programs, access to broadband
Internet services, public libraries, park and recreation
programs, walking and bike trails, museums, etc. To provide
these services states and communities have come to rely
heavily on a variety of user fees and charges and other non-
property, non-sales and non-income tax revenues. Steger
reminds us in this regard:21

Citizens don't mind paying for those services they use, but
they will increasingly demand that other taxpayers pay their
fair-share of taxes for the cost of providing those “other”
services that “they” do not use. This will pose a political
problem, since everyone uses selected services but no one
uses every public service.
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L.B.IV — Technological Change:

The growing role of a ceaselessly changing information
technology is particularly important to understanding some
new issues facing state and local government in our
contemporary post-industrial, highly knowledge-based
society. The technological infrastructure of communities
plays an important role in attracting the knowledge-based
businesses characteristic of postindustrial countries, and this
modern information technology (IT) infrastructure is
becoming an important component of state and local
government governance as citizens grow increasingly
comfortable in the use of the Internet to access government
information, to file required forms, to renew their drivers’
licenses, to register to vote, to reserve summer campgrounds,
to pay taxes, and to communicate with their elected and
career service public officials.

Most state and local governments are heavily reliant on
computers and electronic communication - both large servers
and desktop computers - to conduct their work. This
development has been referred to in a number of ways,
including ‘“e-government,” “on-line government and
“transformational government.” State and local governments
are increasingly exchanging information and providing
services to businesses and citizens alike in an effort to
promote efficiency and increased accountability. A 2002
survey of local governments conducted by the International
City/County Management Association (ICMA) found that over
85 percent of municipalities had active websites providing a

22 For

large variety of services and information for citizens.
example, citizens in many states can now acquire their fishing
and hunting licenses by using the Internet, they can pay local
property and state income taxes online, they can get

transportation updates concerning weather, road, and bridge
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construction projects, or traffic congestion from state and
local government websites on their personal computers or
web-enabled cell phones. Many local governments are even
now monitoring their high crime areas and mass
transportation corridors by the use of digital video cameras to
provide greater protection for citizens - in some areas even
monitoring traffic intersections and roads for traffic violations
(e.g., speeding or running a red light) in order to issue
electronic citations to violators and notices of violations to
prosecutors and courts.

Many state and local governments across the country
are also using the Internet to engage citizens in the policy-
making process, and some are even implementing electronic
voting technologies as part of this process. This innovation
has been called “e-democracy.” Most state governments have
established websites that include extensive information
concerning all branches of government, various departments
and agencies, and information on how and where citizens may
contact their elected and career service officials.?® Similarly,
new electronic voting technologies are being implemented to
speed the counting of ballots as well as providing more user-
friendly access for disabled voters. However, e-democracy has
also generated considerable controversy because its critics
argue that election fraud can occur through difficult to detect
software malfunctions or even the electronic manipulation of
vote counts.

While e-government and e-democracy are important
new technologies consistent with the advent of postindustrial
society, important social justice concerns can arise about
selectivity in access. For example, recent research has found
that the young, the highly educated, the urban, the middle
and upper-middle class, and the nation’s white citizens are the
most likely use the Internet.?* In addition, in a recent study of
municipal websites research found that “..city size and scale

matter in achieving overall web site quality.”25 Smaller and
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more rural local governments have far fewer resources and
more limited expertise to develop and maintain websites and
Internet services, thus resulting in another type of access gap.
Thus, the ability of e-government and e-democracy to deliver
on the promise of enhanced service efficiencies and enhanced
democracy and social equity remains somewhat in question.
Another related concern that arises from rapid
technological innovation in the United States has been
referred to by some scholars as the “democracy versus
technocracy quandary.”26 As postindustrial governments,
state and local governments face many policy problems that
are highly technical in nature and require scientific knowledge
to manage effectively. As Frank Fischer in Citizens, Experts,
and the Environment aptly observes: “The tension between
professional expertise and democratic governance is an
important political dimension of our time. Democracy’s
emphasis on equality of citizenship, public opinion, and
freedom of choice exists in an uneasy relationship with the
scientific expert’s rational, calculating spirit.”27
While there are considerable geographical, cultural and
economic differences among state and local governments,
they all feature democratic systems of governance that have
experienced a noteworthy decline in public trust of
government (both elected representatives and governmental
bureaucracies).28 Along with this diminished trust have come
forceful demands for increasing citizen involvement in
governance (Inglehart, 1997). The concern that arises in this
context is that the demand for the enhancement of direct
citizen participation (democracy) and the need for scientific
expertise (technocracy) to frame issues and develop
appropriate policy options in complex areas of public policy
may well come into direct conflict.?? On the one hand, placing
too much emphasis on science and technical expertise as the
ultimate determinants of policy outcomes risks the erosion
of democracy and the progressive diminishment of active
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engagement of the citizenry.30 On the other hand, excessive
democracy in the form of the direct involvement of ill-
informed citizens in policymaking and program
implementation may relegate technical and scientific
information to such a peripheral role that complex problems
will be inadequately addressed by the adoption of “political”
solutions reflecting the relative power of a narrow set of

intensely interested parties.31

1.BV — Value Change:

As discussed above, in the decades following World War
II a number of fundamental changes transpired in the United
States that have fundamentally changed politics from what had
existed in previous years. The shift from an agricultural to an
industrial society and then a postindustrial society has led to
substantial value change (fundamental cultural realignment)
in the United States, and this value change has direct
implications for state and local governments. Personal value
structures among citizens (particularly younger cohorts) are
developing in ways that involve what the widely read
psychologist Abraham Maslow termed “higher-order” needs
(e.g., social affiliation, quality of life concerns, connection to
transcendent values) supplanting more fundamental
subsistence needs (e.g., health and safety concerns, material
acquisition) as the motivation for much individual and societal
behavior.>? Value changes entailing greater attention to post-
materialist needs are thought to have brought about changes
in many types of personal attitudes and public policy
preferences, including those related to environmental
protection, to gender equity, and to global justice and other
similar philosophical or worldview issues.®® Some careful
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observers of societal change in postindustrial societies suggest
that the development of social movements in the United States
relating to consumer protection, women’s rights, gay rights,
and environmental protection are a clear reflection of societal
value change.34

The development of new values and social movements
among citizens hasresulted in the questioning of many
traditional state and local government institutions and long-
established policies.?’5 Many scholars believe this is most
pronounced among what has been labeled the “millennial
generation” (born after 1982). When compared to older
cohorts, Millennials have been found to be: (1) very optimistic
about their own lives and the role of government in their
lives; (2) believe that special interest groups currently have
too much influence; (3) are more involved in local community
based civic activities; (4) more tolerant of gays, race and ethnic
diversity; and, (5) very supportive of non-traditional roles for
women. Millennials also have been heavily influenced by new
communications technologies (e.g., smartphones) and are very
comfortable and adept users of social networking sites such as
MySpace, Facebook, Twitter, and YouTube.

1.BVI — Environmental Change and Concern:

As with the other factors affecting state and local
governments, new environmental issues and concerns also
reflect the nation’s transformation from a pre-industrial
agricultural nation in 1776, to the coming of the industrial
revolution in the late 1800s, and then to the development
of a postindustrial society in the latter half of the twentieth
century.36 From colonial times to the beginning of the
twentieth century, environmental policy was primarily framed
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by anthropocentric concerns such as the impact of pollution
on human health and the need for the careful conservation of
natural areas for future extraction of economically desirable
products. The natural environment was seen primarily as
something to either conserve or conquer depending on the
uses to be made of it to improve the quality of human life;
apart from the needs of human beings, the environment per se
had no particular value.

The start of the twentieth century witnessed rapid
growth in the number of citizens and organized groups
interested in the conservation of natural resources. Interest
in conservation often arose in reaction to the highly visible
widespread abuse and even destruction of public forests and
waterways. A new approach to the stewardship of natural
resources was adopted in the United States over time based
largely on the writings of the visionary Gifford Pinchot. He
was a highly respected figure who argued for the development
of scientific expertise leading to the intelligent use and
development of natural resources and the protection of
natural resources for the benefit of future generations. This
approach to the natural environment was based on a premise
of anthropocentrism - that is, a human-oriented view of
nature where human needs, wants, and desires are given
preeminent priority in the managing of natural resources.
Moreover, it assumes that the nonhuman part of the
environment is to be seen as little more than a fund of raw
materials for humans to make use of as they see fit. It follows
from this premise that providing for human uses and benefits
becomes the primary aim of any environmental policy,
whether those uses are for commodity benefits (e.g., lumber,
food or energy) or for aesthetic or spiritual benefits (e.g.,
wilderness preservation and outdoor recreation).

By the late 1960s, however, a new environmental policy
orientation emerged in some U.S. states and many
communities, one which is more “bio-centered” or “eco-
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centered” in its prernises37 and in its philosophical character.>®
The biocentric approach elevates the requirements and value
of all-natural organisms, species, and ecosystems to center
stage and, in some versions, makes the earth or nature as a
whole the focus of “moral considerability” Advocates of this
orientation do not ignore human needs, but rather they place
such needs in a larger, natural, or ecological context. In
addition, adherents to this view of the natural world tend to
assume that environmental assets such as mountain ranges,
free-running streams, pristine ecosystems, wilderness areas,
wildlife, and non-edible animals and plants all have value in
and of themselves as bio-diversity assets. This perspective has
become an important component of the new social movement
advocating the adoption of sustainability-promoting policies
and programs in American communities, a topic which we take
up next.

1.C — Sustainable and Resilient States and
Communities

The advocacy for sustainable states and communities in
postindustrial America has become one of the major social
movements of our time.>® Widespread concern with the long-
term carrying capacity of our conventional economic, social,
ecological processes and with the institutions required to
manage them has led many state and local government
officials and civic-engaged citizens to conceive and implement
a wide range of innovative policies in pursuit of sustainability.
The concept of sustainability refers to the manner in which
the social, economic, institutional, and environmental needs
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of a community are met without compromising the ability
of future generations to meet their own needs.*0 Early
approaches to addressing sustainability have placed rather
differing emphases on these various needs,*! but in general,
the four core dimensions of sustainable communities include:

*  Social objectives: systematic investment in human capital
featuring lifelong education promoting environmental
sensitivity and adaptability to change, and social capital
enabling the widespread co-production of public goods
through both coordinated individual action and enhancing the
capacity for effective collective action in behalf of

environmental protection.42

*  Economic objectives: through public law and policy, and
through public-private partnerships, bring about a shift
towards “sustainable economics” featuring equitable and
competitive arrangements in the marketplace supplying high
quality (e.g., non-toxic, organic, non-exploitive), reasonable
cost goods and services produced with minimum damage to the

environment.*3

* Environmental objectives: protection of the global
ecosystem, enhancement of local biodiversity, protection of
endangered species, and systematic preservation of natural
areas from harm resulting from unsustainable economic
exploitation or unwise uses

* Institutional objectives: structural change to promote
greater population density as opposed to urban sprawl,
promote greater social equity among economic classes and
racial/ethnic groups, promote greater attention to inter-
generational justice, promote global justice, and enhance
mechanisms for civic engagement at the local government level

Many contemporary sustainability efforts being

undertaken by state and local governments are directed at
meeting pressing environmental concerns, especially those
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that entail health-threatening deterioration of water or air
resources or that involve the pending depletion of natural
resources upon which the quality of public life of local

communities depend.44

At the same time, however, the
sustainability efforts taking place in some communities
address important issues related to population-based
conditions, such as public health epidemics,45 social and

economic inequities leading to violence,*®

and the promotion
of greater civic engagement in the process of monitoring
quality of life conditions in local communities.*’ The principal
assumptions underlying the sustainability movement are that
the preservation of a quality environment, the use of
renewable or highly efficient energy resources, the
maintenance of a healthy population with ready access to
preventative care and emergency health services, the
presence of economic and social equity, and the maintenance
of an engaged citizenry will lead to urban areas having
sustainable futures in a world wherein global climate change,
environmental degradation and natural resource scarcities
serve as warning signs that we must change our way of life
in many ways to ensure a sustainable future for the next
g_jeneration.48 As noted by the Development Assistance
Committee of the Organization for Economic Cooperation and
Development:49

...we have learned that successful development strategies
must integrate a number of key elements: they require a sound
and stable policy framework; an emphasis on social
development; enhanced public participation by the local
population, and notably by women; good governance, in the
widest sense; policies and practices that are environmentally
sustainable; and better means of preventing and resolving
conflict and fostering reconciliation.

The proper balance among what is often referred to as
the “three Es” - environment, economy and equity - is widely
seen as being central to the achievement of a sustainable
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future.”® There are, of course, inevitable tradeoffs associated
with seeking to achieve these goals simultaneously.51 The
tension between promoting economic growth and the
equitable sharing of opportunities that arises from the claims
on the use of property as both a private resource and public
good creates property conflict. The tension that arises from
the competitive claims on the use of natural resources creates
a resource conflict. And the challenge of improving the
situation of the poor through economic growth while
protecting the environment creates a development conflict.
Resolving these tensions and conflicts is an ongoing process
for virtually all state and local governments in the
contemporary United States.

Understanding state and local government sustainability
issues and the ability of state and local governments to adapt
to change (i.e., display “adaptive capacity” or “resilience”)
means understanding the dynamics of the key socio-cultural,
bio-ecological and governance systems within which
American states and their respective communities operate
(see Figure 1). A growing body of literature now exists which
identifies some of the specific aspects of community affecting
adaptive capacity. Infrastructure, diversity of economic
activity, dedicated community leadership, access to physical
and knowledge resources, levels of social trust and interaction,
broad distribution of informal power, and linkages to outside
centers of political power all emerge as important factors in
promoting sustainability.52 Community size, degree of
geographic isolation, attractiveness of natural features, and
past experiences in responding to change further affect a
community’s vulnerability and/or adaptive capacity.53 When
a community faced with change displays a greater level of
adaptive capacity, outcomes can include: greater economic
well-being (including reductions in poverty and wealth
inequality among groups), more effective decision-making
processes through improved institutional capacity and
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efficiency, and more active participation by concerned parties
to ensure that actions match local needs and resources.”*

For example, rural communities are particularly
vulnerable to developments such as climate change because
their internal capacity and infrastructure available to deal with
large-scale change is generally quite limited. As the
participants in the U.S. Global Change Research Program
concluded in a recent study: “Because rural populations and
their communities are highly dependent on the area’s natural
resources...they are at risk from climate change and from
potential increases in climate variability. = Rural
economies...are economically vulnerable due to lower profits
and tax bases, fewer resources, and their reliance on livestock

dr> 1t follows, as a

and cropping systems that are often stresse
consequence of these several considerations, that our nation’s
rural communities may need to approach adaptation to global
climate change much differently than do more well resourced
and expertise-rich urban jurisdictions.

General determinants of adaptive capacity and
sustainable communities can also include the following

considerations:*®

Improved access to resources

Reduction of poverty

Lowering of inequities in resources and wealth among groups

Improved education and information

Improved infrastructure

Diminished intergenerational inequities

Respect for accumulated local experience

Assurance that responses are comprehensive and integrative,
not just technical

Active participation by concerned parties, especially to
ensure that actions match local needs and resources

Improved institutional capacity and efficiency
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Indicators of Community
Vitality The Circle of
Prosperity Framework* ASSETS

Human Capital: Population, Youth,
Early Education, High School Education

Social Capital: Volunteerism

Built Capital: Real Property,
Utility/Transpertation/Communication Systemm
Housing, Public Buildings, Public Places

Natural Capital: Amenities, Water Supply,
Energy, Sod, Vegetation, Wildlife

Other Capitol: Services, Arts and
Culture, Banking, Business Support

... will attract and ... which will result in

find a base for

Positive Outcomes
INVESTMENTS Population, Satisfaction with
Local Government, Household
Income, Home Ownership, Income,
Sufficiency, Food Security

New Business, ... which
Entrepreneurship, Trade, will drive
Payroll per Job, Living Wage
obs, Participation in
JGc.\\.'ernrnenp't, Property Nelga:tlve thcomes

Taxes Criminal Activity, Unemployment,

Teenage Pregnancy

* Adapted from Oregon Progress Board's Circle of Prosperity

Figure 1.2 Indicators of Community Vitality and Sustainability

“Institutional resiliency,” or the ability for local governmental
and community-based institutions to withstand or react to
major stressors, is affected by institutional “legitimacy, how
well they maintain [institutional] capital, and whether their
agenda is in line with risks”>” The presence of established
and effective governmental and community-based institutions
increases adaptive capacity as these institutions facilitate
management and help community stakeholders deal with
various potential risks to sustainability (e.g.,, economic
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1.D

transformation and climate change). Also, such institutions
increase the adaptive capacity of a community to the extent
they are participatory, proactive and representative of the
population.58 Proactive institutions increase adaptive capacity
by planning ahead through such measures as mitigation of the
problem, strategic planning, and the formulation of emergency
management plans.59 Therefore, as we proceed through this
book, we will identify those factors that promote and those
that inhibit economic, social, environmental and institutional
sustainability in states and in local governments across the
United States.

- Summary and Book Outline

State and local governments in postindustrial America
are facing many long-term and numerous newly emergent
demographic, social, technological, and environmental
changes that challenge their long-run social, economic,
ecological and institutional sustainability. In addition to these
macro forces, the recent near-total collapse of the U.S.
financial system and the poor performance of the general
economy in 2009 pose a serious challenge to sustainable state
and local governance - perhaps the greatest challenge since
the Great Depression of the late 1930s. This introductory
chapter has discussed some of these long term changes and
more recent challenges which have arisen briefly, as well as
noted some things that American state and local governments
can do to meet their respective sustainability challenges. As
we discuss different aspects of state and local government
in this book, we will identify both potential barriers to and
opportunities for the promotion of sustainability and the
achievement of resilience through the development of
adaptive management capacity. This particular discussion will
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typically appear toward the end of each of the following
chapters.

The first section of this book focuses on the diversity
of state and local governments in our federal system (Chapter
2), the rapid proliferation and diversity of sustainability-
promoting practices and policies in state and local
governments (Chapter 3), followed by a discussion of the
various actors affecting state and local policy processes set
forth in Chapter 4.

The second section of the book (Chapters 5 through 9)
focuses on the framework and principal institutions of state
and local government — what we call “Linkage Mechanisms”
A central theme in each of these chapters is how these
institutions and their associated governmental processes
affect all of our lives in many ways, only some of which we are
typically aware. In addition, we will identify where students
can access these processes and/or learn more about topics at
hand. The final section of the book (Chapters 10 through 12)
will focus on important policy developments in state and local
government - including the expansion of social programs,
changes in education policy, developments in criminal justice
(courts, police, and corrections), and trends in taxes and
government expenditures.

While the general level of knowledge citizens and
students have about state and local government can be
somewhat limited, our hope here is to engage readers and
promote thoughtful lifelong engaged citizenship with state
and local governance. Dalton has defined this type of
citizenship as emphasizing “..a more assertive role for the
citizen and a broader definition of the elements of citizenship
to include social concerns and the welfare of others” (2008:
5).60 The growing literature on sustainability suggests strongly
that this engagement is among the most important
components of resilient and sustainable communities (Walker
and Salt, 2006). With American youth volunteering for near-
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unprecedented levels of community service in America, and
now a historic level of engagement by youth in the 2008
general election, the time for learning about and engaging
actively with state and local governments has never been
better.
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Terms

Adaptive Capacity
Anthropocentric Concerns
Brundtland Report
Democracy Versus Technocracy Quandary
E-Democracy
E-Government

Engaged Citizenship
Gentrification
Globalization
Higher-Order Needs
Institutional Resiliency
Linkage Mechanisms
McDonaldization Effect
Neo-liberalism
Postindustrial Society
Post-Materialist Needs
Smart Growth
Sustainability

Discussion Questions

1. Based on your reading, list and discuss four
characteristics of postindustrial society commonly
found in the US, Canada, Australia and many nations in
the European Union.

2. Based on your reading, list and discuss three
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particular issues of great importance for
contemporary state and local governments in the U.S.
in terms of promoting sustainable economic
development.

3. According to the chapter, list and discuss four
core dimensions (objectives) of sustainable
communities.
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Chapter 2: Federalism

2.A — Introduction

More than any other aspect of U.S. government structure,
federalism contributes significantly to innovation in state,
local and national government alike.! However, it is unlikely
that the contemporary impacts of federalism in postindustrial
America were fully anticipated by the framers of the U.S.
constitution. The Founders were driven to a much greater
extent by a desire to strike a balance in political power
between a nascent national government and the several pre-
existing state governments than in promoting innovation and
the capacity to adapt to ever changing socio-economic and
environmental circumstances. The adoption of a federal form
of government at the outset of our nation’s history reflected an
appreciation for the cultural heterogeneity that characterized
the original thirteen states.” As the intergovernmental
relationships between the federal government and the several
states have evolved over time, however, federalism in America
has repeatedly proven to serve as an important institutional
asset in the service of sustainability.

This chapter will demonstrate how a variety of incentive
structures propel state and local governments toward greater
open-mindedness, experimentation, and learning from
experience than is generally the case with the national
government. Unlike the more insulated federal government,
the several states and their many local governments face
increasingly vexing and complex social and economic
challenges which cannot be brushed aside in favor of
engagement in the rough-and-tumble of global politics and
national partisan competition; citizens in our towns, cities,
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counties and states frequently demand that action be taken to
address their immediate concerns for the quality of life where
they live, and they tend to expect tangible results from their
state and local governments.

Law enforcement services and community safety are
good examples of such concerns for immediate tangible
results. When criminal activity increases in a state or local
jurisdiction, citizens often call for stricter laws, stiffer
penalties for violations, and more robust enforcement; the
sidestepping of issues and the shifting of blame to others are
generally not acceptable dodges of responsibility to citizens
calling for effective action. The heightened visibility of
problems at the state and local level, and the demand for quick
solutions to those problems, commonly place a heavy burden
on state and local governments for timely action. While this
often intense atmosphere can be quite stressful for state and
local policymakers, some of the very best and most innovative
solutions to tough problems emerge from this setting -
leading to the development of solutions that promote the
sustainability of states and local communities in one location
that are often copied, modified and implemented in other
state and local government settings across the nation.

The term federalism refers to a formal legal relationship
between one or more levels of government vertically
organized, and a whole host of relationships between similar
levels of government horizontally organized. As Watts notes,
the highly regarded late scholar of federalism Daniel Elazar
viewed federalism as a complex contractual arrangement; for
Elazar federalism represents a form of “shared rule plus self
rule — and a balance between cooperation and competition
among the general and constituent governments.”3 The
structure of American federalism was initially intended to
protect pre-existing units of government (the states), and
serve as an authoritative method of assigning or dividing
responsibilities among the levels of government. In contrast,
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contemporary approaches to American federalism — the result
of over a century of change — clearly emphasize collaboration
among and across units of government while continuing to
respect the distinctive priorities and needs of populations in
different state and local jurisdictions. Today, an expansive and
flexible understanding of American federalism represents a
clear opportunity for innovation rather than representing a
strict limitation on what actions any particular level of
government is allowed to take.

Learning Objectives

This chapter will:

*  explore the historical evolution of federalism

e  discuss different models of federalism which have
evolved over time

* outline a model of intergovernmental relations
which promotes sustainability in state and local
government

e consider the future of American federalism
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2.B — Units of Government

While most of us are aware that there is one national
government and there are fifty state governments, we often
lose sight of the fact that there are other units of government
that serve our everyday needs. In fact, in the U.S. there are
90,056 units of government beyond the national government
and the fifty state governments. Each of these units of
government offers some degree of opportunity for citizens
to make their priorities known and to make demands upon
government. The existence of such a multitude of
governmental bodies provides Americans with myriad
opportunities to become involved in the political process and
to “make a difference” in the quality of life in their respective
communities.

Beyond the prominent national and state governments of
which most of us are well aware, there are several additional
important types of government that are prominent: counties,
municipalities, townships, school districts, and special
purpose districts. As of 2012, there are 3,031 counties in the
U.S. Some states have very few counties — Delaware contains
only three — while some states have many counties for
example, Texas has 254. The number of local governments has
increased by 0.6 percent between the 2007 and 2012 Census
of Governments, while the overall number of governments has
decreased by 22.9 percent from 116,807 in the 1952 Census of
Governments. According to the 2012 Census of Governments
by the U.S. Census Bureau:

e Illinois leads the nation with 6,968 local governments —
approximately 2,000 more than second-place Pennsylvania.

* Hawaii has 21local governments, the fewest of any state.

» Texas remains first in the nation with the most independent
school districts at 1,079. Closely behind is California, with 1,025
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independent school districts.

* Seventeen states had more special districts compared with
2007, and 29 had fewer. Five states had no change.

* Ten states had fewer townships because of mergers and
consolidations. Kansas decreased the most, moving from 1,353
in 2007 to 1,268 in 2012, a decrease of 85.

While the growth of the national government is a frequent
topic of discussion in the news media, the fact of the matter
is that local government is the more dynamic component of
public sector growth by quite a margin. Special purpose
districts are one of the biggest areas for growth in this regard.
There are over 51,146 special purpose districts in the U.S. at
this time. The U.S. Bureau of the Census places special
purpose districts into four major categories: Natural
Resources; Fire Protection; Housing and Community
Development; and “Other” Special Districts. Such other
special districts relate to water districts, irrigation districts,
sewer districts, road districts, public utility districts, port
districts, cemetery districts, etc. One rather unique aspect
of American federalism is the ability of state and local
governments to create special purpose districts. We will see
in this chapter how this aspect of American government plays
a substantial role in the promotion of community
sustainability.</
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2.C — Historic Roots of Federalism

The origin of American federalism offers great insight into
the values which define American culture, and which have
guided the development of our public institutions. As a
governing arrangement, federalism occupies a space
somewhere between confederal systems and wunified
sys‘cems.4

The first governing relationship in the “break away”
colonies of former British North America was confederal.
Following the achievement of independence in the
Revolutionary War, the former colonies operated as sovereign
governmental powers. The term sovereignty means that a
political authority (in this case each colony) recognizes no
higher power as a rightful restraint upon its action, and
maintains the full right to agree or desist from any collective
action with other political authorities of equal status. Under
the Articles of Confederation® state sovereignty was duly
recognized. The Articles bound the states to little more than
a promise to engage in mutual armed defense. The
Confederation rather quickly proved to be ineffective at
coordinating goals or developing cooperative relationships
among and between the thirteen state members.

The confederal governing arrangement was the exact
opposite of the form of government from which the colonies
had separated — namely, the unitary form of government.
Under unitary government, political power is concentrated in
a single location in the hands of a single office (the sovereign)
or among a centralized national elite (elected or otherwise).
All units of government at the sub-national level exist entirely
at the mercy of the national government, and they exercise
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only those powers expressly delegated by the sovereign
authority. Lacking sovereignty, in wunitary forms of
government all sub-national units of government can be
created and abolished at the will of the sovereign national
government.

Under the second American constitutional arrangement —
the U.S. Constitution (1787) — the Founders shared the belief
that the confederal system had not been effective and that
a governmental arrangement somewhere between confederal
and unitary government would more effectively meet the
needs of the new nation.® American federalism creates some
elements of national sovereignty in particular areas of law
and governance, while embedding strong protections for state
government in many other areas of public life.” Over the years
the U.S. Supreme Court has had frequent occasion to
adjudicate disputes concerning the relative powers of the
federal and state governments under the U.S. Constitution,
and for the most part those decisions have permitted the
national government to extend its powers while at the same
time keeping state sovereignty principally in tact.

2.D — Advantages to Federalism

Over the course of the nation’s history it is clear that
there are many advantages to federalism. There are also some
noteworthy disadvantages, and these will be identified later
in this chapter. For the time being the focus rests on
advantages. Six particular advantages merit some discussion
here:®

1. Myriad of governmental units. Many opportunities
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exist for citizens to directly influence policy decisions in their
respective states or communities;

2. Competition between units of government. Competition
between jurisdictions for citizens, business investments, and
talent may lead to government efficiency. State and local
governments tend to become entrepreneurial, offering greater
benefits for the tax dollarg[l] or reducing tax burdens to
attract citizens and businesses seeking to reduce their fixed
costs of operation.

3. Incentives to prevent growth in government and
promote efficiency. The competitive nature of federalism is
comparable to many aspects of free market capitalism. When
government is a monopolistic provider, it is more likely to
overproduce goods and services.

4. Responsiveness to citizens is enhanced. If a unit of
government becomes too costly, citizens can either demand
improved services or move elsewhere.

5. Federalism is correlated with local government efforts
to support private economic growth. The provision of
competitively priced infrastructure resources (e.g., roads,
utility services, schools, medical services, recreational
amenities, etc.) is a critical ingredient in any model of
economic growth. Economic development, in turn, generally
creates jobs and enhances household incomes.

6. Federalism stimulates public and private innovation,
often in active partnership. The existence of federalism in the
U.S. facilitates the systematic “reinvention of govemment.”lo[Z]
The speed with which creative solutions to locally-
experienced problems are replicated is enhanced by the
progressive professionalization of state and local government
employees and the use of the Internet to capture, store, and
disseminate information on a national (and even global) scale.
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2.E — Potential Challenges facing Federalism

While the advantages of federalism almost certainly
outweigh the costs for most scholars writing in this area,
federalism does face some potential challenges in application
in many circumstances. Three such challenges are:

1. Federalism can produce unequal outcomes between
states, across communities, and for individuals living within
these different jurisdictions. Unequal outcomes are often
associated with economic inequalities due to different levels
of economic growth across states, and even within states and
local communities. When traveling from city to city, state
to state, observe the differences in wealth and opportunity
that exist within each location. At times, these differences are
function of city or state capacity to sustain an economic base
or to evolve with and adapt to changing economic conditions.

Historically, states and cities differed considerably in
their level of political and social equality. For decades in many
parts of the South, for instance, individual opportunity was
systematically biased to benefit whites over persons of color.
A devastating Civil War, major amendments to the U.S.
Constitution, and a series of landmark statutes and watershed
decisions of the U.S. Supreme Court have all worked to
overcome serious inequalities brought about by a malevolent
manifestation of state’s rights in service to racial
discrimination - all permitted by the institution of federalism.

2. Federalism potentially produces inefficiency through
policy replication. Each state and local government
independently formulates, finances and implements public
policy. In many ways, this is a good thing because each state
and local government has its own special set of circumstances
and cultural values encoded in its public policy. = However,
there are added costs to having each state and local
government essentially replicating many policy choices. In
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2.F

many cases it would be more efficient to have one uniform
policy that efficiently and effectively meets all citizens’ needs
in a particular area of public life.

3. Federalism can, at times, cloud our understanding of
who s responsible for public policy outcomes. In federalism,
many units of government overlap and, at times, the policy
preferences of different levels of government collide—i.e.,
their goals might be diametrically opposed. When policy
failure results, constituents often want to know why things
are either not being accomplished or not being managed in a
manner reflecting their preferences. The spectacle of finger-
pointing across different levels and units of government leaves
citizens confused and, at times, upset with government
overall.

— Models of Federalism

Political scientists have developed a number of ways to
describe and study federalism. In their highly regarded
synthesis of prior research in this area published as an article
in Publius: The Journal of Federalism, Donald Rosenthal and

11

James Hoefler identify a condensed list of models of

American federalism featuring the following core concepts:

dual federalism
cooperative federalism
pragmatic federalism
non-centralized federalism
nation-centered federalism
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2.F.I — Dual Federalism:

According to Lord James Bryce,12 a perceptive British
observer of early American political life, the U.S. Constitution
represents primarily an attempt to “build a more perfect
Union” between the national and state governments.
Strengthening the national government provides for a
nationwide common market free of tariffs and barriers to
commerce, a condition from which all states would benefit.
Such a national government could also “provide for the
common defense” more effectively than was possible under
the Articles of Confederation. While certain governmental
powers were expressly enumerated for the national
government, the U.S. Constitution recognizes that state
sovereignty should be carefully provided for in law. For the
advocates of “states’ rights” the Tenth Amendment to the
Constitution served — then as now — as the guarantee of a
balanced relationship between national and state government;
that provision of the constitution is known as the “reserved
powers” amendment which holds that all governmental
powers which are not explicitly granted to the national
government in the constitution are reserved to the states and
their people.13

In his major work, The American Commonwealth, Lord
Bryce noted that even in the post-Civil War period state
sovereignty and the notion of dual federalism—namely, two
systems fulfilling distinct purposes without any significant
overlap in function'*-was maintained. States could not be
taxed to finance the national government, which is a principle
that remains to this day. American states were afforded a
significant amount of autonomy in creating their own legal
systems and governmental institutions. As long as the
authority of the national government was not challenged or
constrained in those areas where it was constitutionally
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authorized to act, states retained a significant degree of
sovereignty, in some cases exercising powers concurrently
shared with the national government. For Bryce, dual
federalism was feasible in the 18th and 19th centuries largely
because the scope of government action was rather restricted
and far less complicated than it is today; both levels of
government had a strong sense of enumerated, retained, and
concurrent powers being exercised within a workable
constitutional legal framework.

The federal-state relationship was fairly simple in the
early years of the Republic in part because citizens looked
primarily to their local communities to provide the basis of a
sustainable existence. Until the early part of the 20th century,
most Americans resided in rural settings — primarily in
farming communities or small towns. There was relatively
little overlap in government units, reducing the probability of
conflict over resources, or in terms of the impact of public or
private choices.

While the dual federalism model was well suited to its
times in pre-industrial America, it suffered from limitations
that proved to be insurmountable in due course. Most
importantly, the dual federalism model was largely silent on
the issue of the protection of individual rights. A focus on
community-derived notions of a good society within a state
can have the deleterious effect of restricting individual rights
and liberties, particularly those of vulnerable minorities. In
reflection of the dual federalism concept, in the case Barron
v. Baltimore, Maryland (1830) the U.S. Supreme Court narrowly
defined the national government’s role in protecting the basic
liberties and rights of citizens, leaving to the states and their
respective constitutions the lion’s share of responsibility in
this area of American law. The Court ruled that those rights
set forth in the Bill of Rights (the first ten amendments to the
U.S. constitution) applied to the relationship between states
and the national government rather than the relationship
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between citizens and the national government. The Court left
it to the states to decide matters such as what constitutes
freedom of speech, the right to counsel a jury of one’s peers,
and due process of law in criminal cases.

Some of the Founders had argued that dual federalism
was an unworkable idea, but it took over a century before
the social inequities associated with the dual federal model
became widely recognized.15 In looking back over the history
of American federalism, one could conclude that much of our
history has been spent trying to maximize both the exercise of
“freedom and the pursuit of happiness” by citizens and provide
for the welfare of the nation, its states, and the communities
within which our citizens reside. This simultaneous pursuit
of individual liberty and collective welfare has always been
a challenge for our nation, and it continues to demand the
best of our thinking. In the contemporary setting many of our
states and local communities endeavor to build a sustainable
foundation for life for both present and future generations of
Americans.

2.F.Il - Cooperative Federalism:

The dual federalism model survived the Civil War and
remained fairly prominent up until the final decades of the
19th century. The emergence of cooperative federalism — the
notion that the presence of urgent shared goals required
concerted effort by all levels of government — was, in part, the
result of:

* the growth of urbanism and demise of intimate small

communities;
* large-scale industrialization and rapid population growth
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through mass immigration;
* The expansion of the role of the national government as the
guarantor of individual rights and liberties.

These changes in American society inspired many
reformers within cities and in some of the states (ie.,
Progressives) to press for government “regulation in the public
interest” The growth of corporate capitalism led to major
excesses in the use of private power to the detriment of the
public good and the exploitation of the most disadvantaged,
and in time gave rise to unionization, social regulation and
political reform of machine politics arising from the
corruption of public institutions. From a sociological
perspective, industrialization and urbanization have led to a
dispersal of community members so that people are more
likely to be highly mobile. Ironically, Americans tended to
adopt a lifestyle of personal independence from family and kin
and neighbors alike, becoming more distant from one another
in terms of private choices. This impermanency created a false
sense of independence even though societal inter-
dependence actually increased with innovation with respect
to what forms of transportation are used, what forms of
energy are consumed, and what food products are consumed.

During this period social inequities grew, both in terms
of the stratification of wealthy and impoverished classes and
in terms of inequities associated with the status of women,
unorganized labor and racial and ethnic minorities. Many
influential writers and prominent decision-makers of the time
contributed in different ways to the progressive vision for the
U.S., one that relied heavily on a cooperative relationship
between all levels of government responding in a coordinated
way to rapid social change. In many ways, the aforementioned
changes challenged the capacity of American democracy, in
general, and federalism more particularly, to respond to
modern dilemmas using an 18th century model of governance.
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The Progressive reformers of this period believed that
many of the positive communitarian aspects of American
community and society—the obligation to help neighbors in
need, reciprocating a kindness with a kindness in return,
volunteering one’s time to civic projects, participating in local
governance, etc.) —as described in the historical writings on
America penned by the foreign observers Alexis de
Tocqueville16 and Lord James Bryce, were in peril
Progressives were at once reflective and visionary in their
thinking, embracing an idealized vision of an American past
but taking a pragmatic approach of action, free of the
constraints created by partisan ideology. The concept of
cooperative federalism was developed to expedite the process
of addressing serious social and economic problems through
forceful governmental action. The combined use of local, state
and national government authority in addressing public health
and safety was commonplace, with the guiding principle being
“use what works best” in the best sense of pragmatism.17

Some critics of cooperative federalism have argued that
this model of federalism represents a national government
attempt to pull power away from the state and local
governments. In fact, the roots of Progressivism can be traced
directly back to state and local government; it was an idea
first born at the local level, not at the national level of public
political dialogue. Progressivism recognized many of the very
serious social and economic dilemmas that had been largely
unaddressed for quite some time: women’s rights, minority
rights, public health and sanitation problems, food and water
safety and availability, homelessness, community planning,
open and fair government and elections, and accessible and
equitable public education, to name but a few of the major
issues—issues that remain important and yet today are not
addressed as fully as they should be. How these issues are
addressed constitutes the foundation of community
sustainability, and affects group and individual rights alike.
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On the state and local level, Progressivism accomplished
a great deal in relation to the aforementioned goals. It is
fair to say that many national government efforts were
noteworthy, but overall were less pronounced than those
witnessed at state and local government levels. President
Theodore Roosevelt made important in-roads through efforts
to promote food and drug safety. Additionally, he challenged
the growth of corporate capitalism, which was central to the
complex relationship of the individual, the private market, and
the public forum. President William Howard Taft’s
Commission on Economy and Efficiency served as the
foundation of the modern bureaucratic systems needed for
national government response to progressive demands.
Finally, Governor Robert LaFollette (R-Wisconsin) and
Governor (and later U.S. President) Woodrow Wilson (D-New
Jersey) both campaigned and advanced progressive agendas
for political campaign and election reform. Large-scale
national progressive reform was not realized until President
Franklin D. Roosevelt’s New Deal. While critics might claim
that many aspects of FDR’s efforts were nation-centered, the
outcomes of FDR’s programs have demonstrated over time
that many New Deal programs were, in effect, a reflection of
cooperative federalism operating under dire socio-economic
conditions.

Cooperative federalism occurs on many points along a
continuum of varying locus of action. Top-down models are
generally characterized by considerable national government
influence in relation to the states. An example of top-down
federalism might be seen in the area of environmental policies,
which are designed to establish national guidelines for
environmental quality for the benefit of all citizens.
Conversely, bottom-up federalism often entails innovations
originating at the state and local level that, in time, reach
national level policy agendas. Welfare reform, for instance,
originated at the state level in Wisconsin. The innovation was
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touted as a policy success and became a focus of national
policy with the national Welfare Reform Act of 1996. Over the
long run, bottom-up and top-down federalism necessitate a
cooperative framework; at the very least, government agencies
must accede to the concurrent power and authority of another
level of government.

Given the examples above, it is tempting to fall into
the trap of associating top-down with “liberal” and bottom-
up with “conservative” political ideologies. In reality, both
political liberals and conservatives alternately see value in
both ends of the ideological continuum. Although a shift away
from the strong nation-centered federalism of the Johnson
years (1964-1969) occurred, primarily during the Reagan
presidency (1981-1989), that shift tended to slow and retreat
during the George H.W. Bush presidency.18 Federalism scholar
Paul Peterson has pointed out that many of President George
W. Bush’s policies have moved the Republican agenda towards
a more top-down model of federalism."” Homeland security20
and education reforms such as No Child Left Behind have
increased national government influence over state and local
government priorities and, to some degree, led to structural
changes in the way services are delivered at the local level *!
Natural disasters such as Hurricanes Katrina and Rita illustrate
the limits of the national government to solve local problems
of substantial scope and scale.??

By themselves, shifting social and political institutional
values do not fully explain the nature®® of cooperative
federalism in the United States. Evolving legal theories
established by the Supreme Court were critical not only to the
constitutional legitimacy of cooperative federalism, but also
to the initiation of movement along the top-down/bottom-up
federalism continuum.
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2.FIIl — Pragmatic Federalism:

Rosenthal and Hoefler*® indicate that pragmatic federalism
was in part borne out of disenchantment with cooperative
federalism. The latter approach was premised on the notion
that behavioral science of the 1950s and 1960s could be used
to guide national-level policy choices, identifying target
populations and meeting needs. Social science would guide
policy makers at the national government level to tailor policy
responses and interactions with state and local policy
makers—in essence, the concept entailed the creation through
social science of a cooperative intergovernmental
relationship. Unfortunately, many policy prescriptions guided
by the behavioral approach failed because the model often
ignored many unquantifiable aspects of the policy process
such as the interaction between policy institutions, values,
preferences, and effective solutions.

Pragmatic federalism is characterized by two unique
qualities: (1) flexibility—it is outcome-driven rather than
process-driven; and (2) the downplaying of the philosophy of
government, meaning the set theories about the proper
relationship between the national government and state
governments are of limited interest in this model.?> Ad hoc
network relationships are considered more important than
ex ante approaches (i.e., build the relationship around the
problem to be solved rather than make the problem fit around
a pre-conceived notion of the relationship).

Several Democratic state governors began to take a
significant role in both the identification and advancement of
this new approach to federalism. A political scientist, former
county administrative officer and later a two-term Maryland
Governor, Parris Glendening (and co-author Reeves) wrote
one of the earlier accounts of this new model of federalism
in a 1984 book entitled Pragmatic Federalism: An
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Intergovernmental View of American Government. In his
various roles as local and state official, Glendening’s account
of pragmatic federalism is built on both theory and practice as
he experienced it.

When Glendening and Reeves developed their approach
in the mid-1980s, it was in response to a growing interest in
the centralizing tendencies on the part of American national
governrnent.26 At a time when President Ronald Reagan, a
champion of smaller national government, was riding high in
the opinion polls, Glendening and Reeves argued that a
reversal of the centralizing trend, if it occurred at all, was
unlikely to become part of a long-term trend. They argued
that the concentration of authority in a centralized
government structure was an historical trend that would
continue, but that the nature of the trend must be considered
and shaped in a manner most beneficial to all stakeholder
governments and to public service recipients.

Glendening and Reeves tied three very important
phenomena together in their effort to explain the value of
pragmatic federalism. First, following on a strong tradition
in the academic literature of questioning rigid bureaucratic
approaches to policy formulation and implementation,
Glendening and Reeves argued for greater reliance on informal
relationships between policy actors who are guided by
circumstance rather than organizational structure. Second,
they favored movement towards proactive street-level
policymaking and analysis whenever possible. Finally, a
growing trend towards public-private partnerships in solving
problems and a shared-governance movement played an
important role in shaping Glendening and Reeve’s innovative
approach to thinking about American federalism.

At the time Glendening and Reeves were writing their
account of federalism, Governor Bill Clinton (D-Arkansas) was
promoting a similar new governance model. Interestingly,
both Glendening and Clinton were raised in relative poverty
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in Florida and Arkansas, respectively. In both cases, they had
witnessed first-hand the positive role of government in
shaping the lives of the least fortunate members of American
society. Both men had gone on to become prominent state-
level politicians in the 1980s. Importantly, neither forgot the
role of government in their lives. They also felt that public
sentiment regarding the size of the national government had
more to do with the outcomes of government operations and
less to do with the government’s process and policy goals.

The decline of the cooperative federalism model was
fueled in part by significant changes to methods of funding
programs. Discussed later in this chapter, funding in the form
of grants-in-aid emanating from the national level to meet
program goals was increasingly made in the form of block
grants — revenue transfers which gave state and local
governments considerable flexibility in determining specific
policy goals and methods of meeting those goals. During the
Reagan years, the national government retreated in its support
of many policy areas; the public need was still present, but
solutions and funding were left up to leaders in state and local
governments.

Entrepreneurial-minded state and local government
leaders, such as Glendening and Clinton, provide sterling
examples of the practicality of pragmatic federalism, which is
can be considered an innovation in public management that

27 The success of

refines our evolving federal system.
Democratic and Republican policy leaders alike at the state
and local level in the last two decades of the 20th century offer
time-tested support for a pragmatic approach to federalism—a
model in which resources, goals, and public/private
stakeholders and entrepreneurs are brought together to craft

solutions to priority public concerns.

Chapter 2: Federalism | 57



2.F.IV — Non-Centralized Federalism:

Non-centralized models of federalism can be traced to a
growing skepticism over the dominant role of Congress and
the national government in intergovernmental relations. In
the 1960s, Daniel Elazar wrote his now-classic account
Federalism: A View from the States in which he illustrated the
considerable and persisting political and social diversity
present in the U.S.28 In the 1950s and 1960s, a period where
cooperative and nation-centered federalism held sway,
Elazar’s analysis was in contradistinction to commonly held
views of federalism that downplayed long-standing state and
regional diversity.

Non-centralized federalism tends to look to historically
chronicled analysis and community-based approaches for
understanding American federalism. Working from the
premise that strong democracy relies most immediately on
stalwart local communities and robust public and/or private
institutions, advocates for non-centralized federalism argue
for a more individual-focused approach, relying on the
individual consumer acting in market-transaction to solve his
or her own dilemmas rather than with the community through
collective decision-making. The former approach — built on
the principles of communitarianism — is closely tied to
pragmatic federalism and to an historical interpretation of
community-level decision-making capacity, while the latter
approach is often built on classical liberalism, which
emphasizes a limited role for government.

Advocates for non-centralized federalism share a
common desire to ensure that the citizen-stakeholder plays
a critical role in decision-making. In Democracy in America
— a book often quoted by non-centralism advocates — Alexis
de Tocqueville expresses similar concern regarding the
possibility of unwisely limiting the roles of citizen and
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community as decision-making is centralized in the hands of
professional administrators.

Not all communities possess an equal capacity for
extensive citizen stakeholder participation. Over decades, in
some cases centuries, political and social traditions slowly
evolve, producing norms of participation and views about the
role of citizens, government and the interchange between the
two. Elazar places these different traditions under the rubric
known as political culture. In his analysis, Elazar identifies
three major categories of political and social relationships:
individualistic, moralistic, and traditionalistic.

Individualistic political culture fits well within the
classical liberal tradition of non-centralized federalism.
Within individualistic political cultures, most problems are
seen in terms of individual solutions — communal solutions
are not highly valued. Individualistic traditions look at most
problems in terms of private property rights dilemmas.
Solutions, therefore, are viewed as being best identified
through the proper transfer of rights. For example, the
individualist would see poverty as being best solved through
the exchange of property: a person’s labor (property) for a
salary (property) to be used to purchase food (property).
In individualistic political cultures, non-centralized federalism
would largely mean limited government at all levels and
reliance on the marketplace to meet demands or solve
problems.

In moralistic political cultures, problems and solutions
are viewed quite a bit differently. Moralists tend to see
problems in terms of community dilemmas that must be
identified through interchange and community choice.
Solutions are proffered in an open public forum and
agreement on solutions is generally seen as best determined
through widespread mutual agreement. The New England
town hall meeting is often held up as a classic example of
governance in a moralistic political culture. Non-centralized
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federalism, therefore, is more likely to be viewed as the
optimum method of creating an inclusive public dialogue
about government and governing. Moralistic political culture
is horizontally organized, placing significant emphasis on the
role of all individuals regardless of their social status or
economic position within society.

Traditionalistic political culture is vertically organized,
which means that individuals in positions of power have
greater influence in the decision-making process than
individuals who hold lower political, social or economic
status. In traditionalistic political cultures, a limited view of
collective decision-making excludes most citizen-stakeholder
voices in the governance process. Citizens in a traditionalistic
political culture tend not to expect to play a role in governance
at the state and local level—they tend to defer to the
aforementioned elites. In traditionalistic political culture,
non-centralized federalism may work to the disadvantage of
the mass while benefiting elites and their allies.

According to Elazar, traditionalistic political cultures are
most prominent in the American South. While conditions have
changed a great deal over the last several decades, poverty in
the South and responses to poverty provide a solid example
of the negative impact of traditionalistic political culture.
President Lyndon Johnson’s War on Poverty in the 1960s
uncovered the extent of political, social, and economic
disparity. Traditionalistic elites in the rural South chose to
ignore poverty as an issue for reasons related to racial
discrimination and contempt of elites for the lower social
classes. National government intervention was the first major
step towards alleviating poverty in the South, albeit the issues
of institutionalized racism and endemic poverty have not
entirely faded from the political scene, either in the South or
in many other areas of the country.

Based on compelling evidence produced through
political culture theory and considerable social science,
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moralistic political culture presents the greatest opportunity
for equal access and broadly inclusive dialogue, and widely
accepted choices and outcomes. When considering conflict
in relation to the non-centralized federalism model, an
underlying assumption is that the scope of conflict will be
largely contained to the state or local level. In moralistic
political cultures, governance is constructed in a way where
support for public solutions to identified collective dilemmas
is initially strong and remains strong on a consistent and
prolonged basis. Individualistic political cultures are less likely
to identify problems as requiring collective action — the
marketplace is seen as the provider of solutions to individual
wants and needs and property rights exchange. As a
consequence, a strong central government is not a likely
solution for the individualist. Conflict in an individualistic
political culture will arise over issues related to property rights
exchange and are less likely to be contained at the local level.
Non-centralized federalism leads to highly biased governance
choices and outcomes. Potentially, non-centralized federalism
could increase conflict as citizens actively seek redress at
“higher” levels of government when demands or needs are not
addressed in local or state governance processes.

2.G — 21st Century Network Approaches to
Federalism

Two major conditions led to dramatic change in the
character of federalism in the U.S. First, as discussed in
Chapter 1, technology has forever changed the way in which
governance oCCurs.
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Reflections on Government in the Old Days

Stepping into a county clerk’s office only a generation
ago for voter registration, the author found a single employee
with index cards and two typewriters—an old manual version
and the new electric model. The sheriff's office was not
dissimilar—a Polaroid camera and flash bulbs lay on the
counter for mug shots—there was a teletype machine for
important information coming from the state or national level
regarding criminal activity, an enormous vacuum tube
contraption called the dispatch center (you didn't dial 911, you
dialed “0” and asked the operator to be transferred to the
police department)—nobody really sat at the dispatch center,
but a burning cigarette in an amber colored glass ash tray
indicated that someone was around occasionally. There was
“The Computer” over in the corner, but nobody really knew
how to use it except for the sheriffs young daughter—she
played video games on it while she waited for her father to
drive her home after school.

Computers are a central part of the governance process
at all levels of government today. Initially, computer networks
were within a single office and were not connected to other
networks. With the advent of the Internet, inter-office
networks have expanded exponentially and are increasingly
complex — a web of communication connects the government
to individuals and to the private sectors. Technology has made
it relatively inexpensive and rather easy to transmit large
quantities of information very quickly between decision
makers in various government offices, and in the process
influence choices and create opportunities for coordination
and collaboration across jurisdictions. Inter-state and inter-
local partnerships (or compacts) and agreements of
understanding to coordinate efforts and goals have become
a prominent aspect of 21st century federalism.? Building on
the idea of pragmatic federalism, the rise of network-based
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federalism means that day-to-day governance is often
circumstance-based and informal, with networks forming
around problems and then quickly dissipating after solutions
have been arrived at and implemented.

A second major condition, which has led to a greater
reliance on network-approaches to federalism, is the post 9/11
policy environment and the War on Terrorism. Events related
to terrorism and terrorist plots do not honor jurisdictional
boundaries. In attacking enemies, terrorist organizations
often use the same technological tools that have made our
lives easier—the Internet, rapid forms of transportation, and
the ability to network globally. Homeland Security policies
require interagency communication and collaboration as a
condition of the receipt of federal funding. It is the case, of
course, that delays in communications posed by jurisdictional
squabbles can significantly reduce the ability of government at
all levels to plan for and react to emergencies in a timely and
effective manner.

Arelated condition has been the decline of the traditional
fiscal federalism relationship. In the 1950s and 1960s, policy
goals of the national government—in cooperation with state
and local government —were supported with financial
resources received from the federal government. This fiscal
federalism relationship meant that new policy goals were not
as burdensome to state and local government in cost terms as
they had been in the past. Beginning with the Reagan and G.H.
Bush presidencies, and moving forward into the Clinton, G. W.
Bush and Obama eras, the monetary taps of fiscal federalism
have decreased: federal resources are now in much more
limited supply. Given these conditions, it becomes clear to
state and local government leaders that network federalism is
a natural solution to reducing costs — essentially, it expands
the information and expert “pool” as well as places greater
reliance on mutual assistance.3°

How is network federalism different than other forms of
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federalism? First, network federalism arrangements are often
decentralized to the level of the individual or informal team.
Individuals may be assigned to formal organizations, but most
of their work is based on highly situational informal
relationships or teams that respond to circumstances. For
example, law enforcement response to riots and natural
disasters is often a function of changing circumstances.
Second, the strength of coupling or formal control within and
between levels of government or agencies is very limited.
Third, power is informally distributed and redistributed
depending upon need rather than convention that had been
based on formal vertical power distribution.

There are at least three advantages to the newly emerging
model of network federalism:

* Reduced cost—while governmental units continue to overlap,
collaboration means that wasteful stand-alone efforts are
limited;

* Increased effectiveness—network federalism means that
individuals converge around a problem based on the nature of a
problem at any given moment; and

* Increased unity of purpose—as governmental units begin to
work together to create mutually beneficial successes, there
is a greater sense of unity, less jurisdictional squabbling and
miscommunication.

While network federalism sounds like a laudatory solution,
there are at least three potential challenges that must be
considered in the years to come:

* Diminished accountability—accountability at all levels of
government has posed a challenge. Informal intergovernmental
relationships in network federalism means that discovering and
rectifying problematic point sources is nearly impossible.

* Groupthink—as intergovernmental or interagency teams
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become more common, group members are more likely to
begin to see problems and solutions in a similar manner,
essentially eliminating the necessary argumentation that
furnishes information about all sides of a problem. Additionally,
groupthink can lead to elitist and exclusionary governance
processes and outcomes.

* Centralizing trends—network federalism does not mean that
all levels of government have equal resources and capacity to
respond to governance issues. The national level of
government is often thought to be well-funded and highly
professional in terms of personnel training and leadership.
Networks tend to form around resource providers and leaders
as well as those network points where information is most
effectively gathered and disseminated. In many instances, it
is likely that networks will form around national government
actors while state and local actors might serve in a supporting
capacity.

2.H — Federalism and the Core Dimensions

of Sustainabi]ity

Federalism can, and frequently does, work towards the
accomplishment of the core goals of sustainability. Each unit
of government is interconnected to other units of government
and, as cooperative and network federalism illustrate, there
is a need for all of units of government to face the enduring
truth: “we're all in it together!” In other words, while each
unit of government must consider its own capacity to achieve
sustainability, there is a clear sense that working together
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makes sustainability more likely. In the U.S. federal system,
the social objectives dimension of sustainability is achieved
through the porosity of government institutions and the
multiple points of contact between citizens and overlapping
units of government. Strong social capital and the collective
action of civic-minded communities are often associated with
effective and adaptable government. The economic objectives
dimension sustainability is also served by federalism.

Sustainable economics means managing resources at the local
level, where citizens are more likely to witness the production
process at work and can better scrutinize the sustainability
of the economic process in relation to negative environmental
impacts produced. Understanding the true costs and benefits
of achieving what is wanted may refocus local consumer
attention on which goods and services really do contribute to
sustainability. The environmental dimension of sustainability
can benefit from federalism as well. With multiple points of
citizen-government interaction, federalism offers greater
opportunity to raise awareness of policies that could damage
environmental quality. Additionally, local management of the
environment and common resources may give citizens greater
responsibility for the resources from which they collectively
derive benefit—good stewardship practiced by multiple actors
in a federal system of governance may serve to remind all
parties involved of the many different stakeholders who
benefit from well-protected environmental resources. Finally,
the institutional dimension of sustainability is well served by
federalism. Institutions operating in a sustainable future
government may look and operate differently than the nation’s
current paradigm built around 18th and 19th century public
and private institutions constructed in far simpler times.
While the desirable values undergirding those institutions
might be known—e.g., social and political equity, racial/
ethnic/gender equality, intergenerational justice—effective
institutional designs may be less understood. For example,
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network federalism promises to take governance in new and
exciting directions; yet, the exact nature of those new and
exciting directions will be shaped by the technology of
tomorrow. Federalism offers the opportunity to experiment
with different institutional designs, to determine what works

best, when, and for what purpose.

Federalism: What Can I Do?

According to public opinion polls conducted by
Gallup, a majority of Americans are unaware of the
role of the federal government in their local school
districts, knowing little is anything about important
laws such as the No Child Left Behind Act of 2002
(http: //www.gallup.com/poll /1612 /Education.aspx).
Because education is such an important and expensive
function with federal, state and school district levels
of governance involved through regulation and
finance, informed participation in school board
meetings and voting on school funding necessitates
some investigation.

1. Contact your local school district to see how
federal, state and local governments are involved in
financing education.

2. Attend your local school board meeting to learn
about pressing issues facing the school district.
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3. Contact your state legislators and state
department of education to learn how federal
government regulations, such as the No Child Left
Behind Act, affect state education policy.

4. Contact a K-12 teacher in your local school
district to discuss how federal, state and local policies
affect how they teach in their own classroom.

For general information go to: “Education and
Federalism,” The Nelson A. Rockefeller School of
Government, State University of New York:
http: //www.rockinst.org/education /federalism.aspx

2.I — Conclusion: Conditions for Sustainable
Intergovernmental Relationships

Readers of this book who are preparing for careers in state
or local government or who will work closely with government
in one capacity or another will likely deal directly with
intergovernmentalism. Intergovernmental relationships are
important in the U.S. because the federal model is not clearly
defined. In a political system where powers are separated
between governmental units at national, state and local levels,
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questions of proper jurisdictional authority will certainly arise
in the course of carrying out one’s duties or conducting one’s
business affairs. One noteworthy strength of the U.S. model
of federalism lies in the overlapping responsibilities shared
by a whole host of governmental units, entities which must
cooperate in order to address localized and/or regional
problems affecting their constituents. The overlapping
responsibilities and duties can be both a source of angst and
a source of strength, bringing a diversity of experience and
resources with networks of contacts. Network federalism has
proven to be the more accepted view of U.S. federalism, and is
the source of cooperative federalism or intergovernmentalism.

According to research on sustainable federal systems
carried out in the international context, those federal systems
that are based in constitutionalism (see Chapter 5) and feature
defined powers of each layer of government, are 1. reflective
of cultural and geographic diversity, 2. have democratic
institutions, and 3. provide adequate resources for governance
are the most institutionally sustainable systems.31 One of the
most important elements of successful intergovernmental
relationships in the U.S. context pertains to resources.
Approximately 70 percent of a typical public agency’s budget
goes to salaries for employees. If proportional weight is any
guide, then the most important resource that money buys
is people’s time, knowledge, skills, and abilities. Another
important resource purchased by money is the infrastructure
of a governmental body and the tangible goods and services
needed to produce a desired governmental outcome. When
a county wishes to establish a public health office, money
will purchase the time and professional skills of physicians,
nurses, and medical supplies needed to accomplish the public
health function. If, however, the state or national government
mandates certain health practices — such mandates frequently
shape the relationship between governmental entities — then
commensurate resources are required to meet the
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expectations established by those mandates. A successful
intergovernmental relationship often requires the transfer of
funds from one unit of government to another. That being
said, some careful observers of American government and
some state officials question the amount of federal spending
and aid they receive in relation to the amount of federal taxes
paid by the citizens and businesses of their state.

The data reported in Table 2.1 indicate wide disparity
among states with respect to how much is paid in federal
taxes versus how much is returned in federal spending and
aid. Of course, the amount of money collected and spent by
the federal government is related to many factors including,
but not limited to: the salary levels of workers in high income
states leading to higher federal government revenues through
income taxes and other fees; the presence of higher levels of
poverty leading to more federal spending on poverty programs
and, of course, the presence of strong and influential senior
elected officials in Congress steering resources back home to
their own state (e.g., “pork barrel” projects and the inclusion
of earmarks in agency allocations).
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STATE:

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri

Montana

GROSS COLLECTION
OF FEDERAL TAXES
(IN THOUSANDS):

$25,070,261
$5,717,640
$42,631,316
$32,508,761
$405,851,295
$47,210,720
$59,174,581
$22,640,853
$177,389,488
$86,446,602
$8,221,290
$9,785,027
$158,042,273
$57,972,825
$23,969,391
$27,019,291
$32,708,391
$42,628,150
$7,464,280
$63,936,798
$108,049,205
$77,948 414
$106,927,808
$11,468,660
$64,112,504
$5,805,098

TODAL
FEDERAL
TAXES PAID
PER CAPITA:

$5,165
$7,751
$6,253
$10,917
$10,204
$8,664
$16,507
$23,982
$8,762
$8,476
$5,769
$5,920
$12,310
$8,767
$7,678
9,295
$7,392
$9,130
$5,615
$10,665
$15,927
$7,860
$19,504
$3,836
$10,551
$5,625

FEDERAL AID
ASA
PERCENTAGE
OF STATE
GENERAL
REVENUE &
STATE RANK:

34.9% #14
26.9% #40
35.9% #11
33.5% #21
26.0% #43
29.1% #34
24.6% #48
26.7% #42
33.2% #22
36.7% #8
24.8% #46
33.8% #19
26.8% #41
33.0% #23
32.6% #26
25.5% #45
38.5% #5
40.1% #2
36.6% #9
29.4% #32
27.8% #37
32.3% #27
25.5% #44
40.9% #1
38.0% #6
39.1% #4
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Nebraska $25,103,770 $13,256 31.0% #29
Nevada $18,450,072 $6,398 24.8% #47
gi";lpshire $11,314,985 $8,507 28.19% #36
New Jersey $153,917,572 $17,226 27.3% #39
New Mexico  $8,969,666 $4,312 34.5% #17
New York $269,716,999 $13,659 32.8% #24
g;’:;}‘ina $78,736,401 $7,846 32.7% #25
North Dakota  $7,711,243 $10,189 16.8% #50
Ohio $140,981,150 $12,148 35.0% #13
Oklahoma $33,942,286 $8,687 34.0% #18
Oregon $31,219,148 $7,757 36.0% #10
Pennsylvania  $136,108,810 $10,640 30.8% #30
Rhode Island  $14,373,318 $13,616 34.7% #16
g‘;‘r‘g‘ina $24,086,257 $4,921 30.7% #31
South Dakota  $7,732,128 $9,013 37.2% #7
Tennessee $62,708,662 $9,508 39.9% #5
Texas $279,904,425 $10,204 31.8% #28
Utah $20,178,718 $6,747 28.1% #35
Vermont $4,495 280 $7,180 33.6% #20
Virginia $80,242,853 $9,590 22.8% #49
Washington ~ $73,334,437 $10,242 29.2% #33
West Virginia  $7,374,299 $4,005 34.8% #15
Wisconsin $51,748,831 $8,972 27.8% #38
Wyoming $5,284,146 $9,009 35.5% #12

Table 2.1 Federal Tax Burden and Expenditures by State—2015
People, themselves, are important resources; however,
the structure of the institutions for which people work, as well
as the working environment and location do more to shape the
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effectiveness of workers. Individuals working in the Federal
Bureau of Investigation, for instance, are often used to working
in a particular agency setting with a unique organizational
culture. The culture of an agency impacts the disposition of
individuals. Professionalism is also an important element in
intergovernmental relationships. In terms of elected officials,
professionalism is reflected in the level of knowledge,
experience and personal and administrative staff support
available. Administrative personnel at different levels of
government may vary in terms of their experience, level of
education, salaries, and training; these are all quite important
characteristics of public sector administrative
professionalism.

Finally, as the literature on sustainable communities
suggests, the social and economic conditions under which a
particular level of government or an agency of government
operates has a significant impact on intergovernmental
relationships. When the U.S. Army Corps of Engineers arrives
in a locality intent on building a dam for flood control or
power generation, the conditions under which state or local
governments’ operate will have an impact upon relationships
with the Army Corps of Engineers.

While conditions cannot be made uniform across levels
of government or jurisdictions, successful federalism requires
that political and administrative entities engaged in
intergovernmental work come to terms with these differences
in working conditions in order to maintain effectiveness and
professionalism. Often, variations in these elements of
difference become a source of strength in the
intergovernmental enterprise as creative synergies are
discovered and innovative solutions to difficult problems are
crafted. Alternatively, those intergovernmental relationships
that ignore these differences or involve the choice of a
mistrusting or intensely competitive relationship often
produce intergovernmental failure.
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Terms

Classical Liberalism
Communitarism

Confederal Systems

Reserved Powers and the 10th Amendment
Cooperative Federalism

Dual Federalism

Fiscal Federalism

Progressivism

Public Goods

Individualistic Political Culture
Moralistic Political Culture
Point Sources

Political Culture

Pork Barrel

Mandates

Organization Culture
Traditionalistic Political Culture

Discussion Questions

1. Why was federalism adopted in the United States?
Are the reasons leading to its adoption still relevant in
the twenty-first century?
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2. Based on your reading, what are the various
models of federalism that developed over time, and
what are some of the advantages and disadvantages of
each type?

3. In what policy areas should states have more
authority vis-a-vis the national government (e.g., social
policy such as medical marijuana, abortion, death
penalty, K-12 education standards)? In what policy
areas should the national government have more
authority vis-a-vis the state governments?
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Chapter 3: The New Margins:
Sustainability

3.A — Introduction

As noted in Chapter 1, American state and local
governments face very difficult challenges which involve
issues that have evolved both slowly over a long time, as well
as issues that are newly salient due to the advent of
postindustrial society and the globalization of commerce and
industry. Both domestic migration and immigration by
foreigners contribute to a shifting population and change in
community demographics in many areas of the country. A
trend of considerable duration in the U.S., rural community
residents are continuing to move to the nation’s major cities;
this is particularly the case for single young professional men
and women who have acquired some degree of higher
education. Immigration issues relate to both documented and
undocumented individuals entering U.S. cities in a number of
states in search of employment and the opportunity to enjoy
the benefits of the American quality of life.

As a consequence of these changes, state and local
government public agencies in many areas are struggling to
meet the social and economic needs of an ever-changing
population.  Additionally, infrastructure development -
including broadband access to the Internet - and the
maintenance of the built environment have become growing
concerns in many communities across the nation. As local
communities evolve towards their new futures, it is clear that
the governmental response to global societal change and
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changing local conditions must match the new perspective
of community sustainability. One dimension of changing
circumstances for state and local government entails private
sector firms no longer maintaining their loyalty and reliable
ties to local communities. Globalization has meant that
worldwide markets greatly affect business location and tenure
in particular locations. Additionally, the business sector itself
is more fluid, dynamic and “virtual” due to telecommuting
and Internet capability. Business owners increasingly work
with consultants, contractors and employees in Asia, Europe,
Africa, or the Middle East rather than pay salaries to local
workers for the desired services rendered. The private sector
is more ad hoc than ever before in human history; this fact
greatly affects the insularity associated with traditional
notions of development. Finally, the longstanding American
tradition of the active promotion of civic life has diminished
dramatically. As noted by Harvard political scientist Robert
Putnam and many other scholars, long-standing civic
institutions are clearly on the decline. Some new institutions
have arisen to be sure, but they tend to be quite different
from those social institutions whose benefits historically
contributed to a small-scale, local quality of life and public
welfare. Some of these new forms of interaction among
people are based in ephemeral Internet spaces — chat rooms
and the like — while others entail only superficial
interpersonal engagement and/or revolving-door
memberships that grow or recede largely based on the nature
of the times. A set of transitions that state and local
governments must adapt to concerns often dramatic
population shifts, the growing presence of the private sector
in civic life, and the relative lack of human interaction in
contemporary American culture.

So, how do American state and local governments tend
to operate under these rapidly changing circumstances?
Historically, earlier notions of state and local government
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responsibility and scope of influence must be considered as
a starting point for our discussion. Of course, in times of
change, the treasured value of stalwartness and loyalty to
tradition must give way in some important areas of activity to
the recognition of the need for continual and timely innovation
if public institutions in state and local government are to
remain relevant to the people they serve.

Learning Objectives
O

Against these background developments causing a broad
range of societal changes in American society, this chapter
will discuss the following specific topics:

*  abasic model of public policy innovation;

e infrastructure renewal issues present at the state
and local government level;

* resource identification and development/
conservation issues;

e and livability issues to be addressed at the state and
local government level.
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3.B - Basic Model of Public Policy

Innovation

Historically, one of the greatest strengths of U.S.
democracy in the past has been its ability to remake itself
when circumstances require adaptation to change.
Government institutions and American society as a whole at
critical junctures have faced up to changing conditions
requiring the development and implementation of effective
policy innovations. Public policy innovation, after all, is clearly
in keeping with the spirit of optimism and belief in progress so
common in U.S. democracy. The federal system of governance
has inspired a propensity to experiment with new approaches
to both old persisting problems and new challenges when they
arise. Such ongoing experimentation and the frequent
replication of successful innovations add importantly to the
adaptive capacity of American state and local government.
It is certainly no mere accident that the vast majority of the
nation’s national political leaders began their public service
careers at the state and local level of government where great
opportunities and need for innovation present themselves.!

Public policy innovation in the U.S. is seldom, if ever, a
function of one person’s abilities or efforts, as might be the
case in other more centralized and autocratic regime types.
Innovation in U.S. state and local governments is most nearly
always a function of the openness to change and willingness
to risk the unknown consequences of the adoption of new
approaches to old and new problems alike by political, social,
and economic institutions in which elected and appointed
leaders and citizen stakeholders live, work, make choices and
express their policy preferences.

Research conducted in this area is quite plentiful, and
this research clearly suggests that there are several common
pre-conditions or factors that tend to facilitate public policy
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innovation. Of paramount importance in this regard is the
issue of political trust. Political trust relates in part to the
process of governance and to the public institutions within
which decisions are made. Key questions to consider are the
following: Are the institutional rules and practices derived
from public institutions viewed as fair and unbiased? Do these
institutional rules and procedures encourage innovation and
produce outcomes that improve governance and society?
Social trust is of equal importance, and this condition relates
to the ways in which people interact with one another, publicly
and privately, and is often a function of our individual
experiences as well as the institutions through which we
interact.? A concern in contemporary American culture is the
growing isolation of the individual and a related decline in
social as well as political trust which follow from that social
isolation. The overarching theme of these studies of political
culture is the critical role of social capital — the values and
norms held by citizens that reflect trust in others, the active
pursuit of engagement in networks of interpersonal relations
of a wide variety, and standards of interchange among people
involving the principles of reciprocity (return a favor with a
favor) and mutual respect. As highlighted in the chapter on
federalism and intergovernmental relations, the noted scholar
Daniel Elazar found that political culture varies greatly across
American state and local government settings, and this
variation helps shape the capacity for and nature of public
policy innovation across the American governmental
landscape.3

Demographic characteristics of the settings within which
American state and local government function are also of
particular importance in the study of public policy innovation
and capacity of state and local governments to adapt to
societal change. Demographics include such things as:
socioeconomic conditions, race/ethnicity make-up of a
community, geographical location, and size of area (population
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as well as geographic concentration/dispersement).
Socioeconomic conditions relate not only to the relative
wealth or poverty present in a state or community but also
to the distribution of wealth. Relevant socioeconomic factors
also include the education level and type of employment of
residents. Wealth, health and level of education greatly
influence the capacity of citizens to participate in the
governing process wherein they can express their policy
preferences and assess proposed policy innovations.
Innovation usually means doing something new for the first
time or doing something of long-standing practice somewhat
differently, and in the process accepting some element of risk
in the hope of producing a better future. Clearly, without
some degree of wealth, the capacity to assume the risks of
innovation is limited. Without health and education, it is
difficult to summon the energy and comprehend the need to
be innovative; also, lack of health and education often leads to
extreme caution and fear of change, usually among the very
people for whom innovation would be most beneficial.

The racial and ethnic composition of communities plays
a very significant role in public policy and policy innovation in
the U.S. In his book Faces of Inequality,4 Rodney Hero argues
persuasively that racial and ethnic diversity not only shape
citizen perspectives of many policy dilemmas but also
influence how state and local governments come to adopt
- or avoid considering - timely innovative policy solutions.
In short, innovation tends to occur more often in those
communities where the diversity of public views of
stakeholders is actively incorporated into the public
policymaking process. For example, the changing
demographic composition of many states and communities
across the country requires considerable innovation to meet
the needs of increasingly complex local communities. There
is strength in the range of perspectives on a problem afforded
us by diversity, and public policy innovations that build on this
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strength are much more likely to succeed than those that take
a narrow focus on the problem to be addressed.

There is an old saying in the real estate business world
— namely, three things, “location, location, and location”
determine success. Somewhat the same observation may be
made of public policy innovation. Some locations are
considerably more amenable to innovation than are others.
However, nearly every place in the world has one noteworthy
limitation or another, and some have many apparent
limitations. Successful policy innovators are able to identify
the assets of nearly any location that is, place-based strengths
upon which successful innovation can be built.> For example,
many Midwestern, Northern Plains, and Rocky Mountain
states and local rural areas within them have lost substantial
population due to the decline in family farming; nonetheless,
public and private policy entrepreneurs often working in
partnership have developed innovations that have slowed
economic decline in many agrarian areas and strengthened
community-based social and economic benefits. This is the
case in places where wind turbines have appeared on the same
plains where the nation’s grains are still produced,
supplementing the incomes of local farmers and building a
clean, renewable energy future for future generations.6 Some
locations require more sophisticated solutions to difficult
problems, but identifying the strengths and assets present in
any particular setting is universally important to the policy
innovation process.

Size of population and extent of geographic area are
also generally important considerations in the occurrence of
policy innovation. Metropolitan areas have the advantages of
being concentrated in terms of population and infrastructure,
conditions that make the implementation of some types of
policy innovations somewhat easier than would be the case in
areas of sparse population. Many rural areas, in contrast, face
a number of major challenges with respect to innovation. Not
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only are many rural areas becoming increasingly diverse as are
metropolitan areas, but the physical distances between small
communities typical in rural areas makes innovation difficult
to formulate and difficult to implement.

The dispositions of political and social leaders clearly
shape policy innovation formulation and determine the
likelihood of success as well. As noted, innovation involves
moving in new directions, often into a somewhat unknown
future. Leadership is a key element in innovation because an
effective leader is capable of not only conceptualizing future
conditions, but a leader also can identify policy innovations
that will create desirable future outcomes. For example,
Wisconsin Governor Tommy Thompson played a significant
leadership role in shaping welfare reform — a policy innovation
that led to similar reforms in other states as well as national-
level reforms enacted by a Republican Congress and signed
into law by the Democratic President William Jefferson Clinton
in 1996. In many policy arenas, innovation involves more than
elected leaders taking the initiative; innovation often also
requires that local social and business leaders play a significant
role in developing and implementing innovation.

Finally, policy innovation is facilitated to a considerable
degree by bureaucratic capacity. The administrative agencies
of state and local government play a significant role in
formulating and implementing policy innovations.
Bureaucratic capacity involves well-trained professionals
working in public organizations to meet political and social
goals through the timely development and effective
implementation of public policy. Attracting and retaining
professional, experienced and well-educated people to key
positions in public agencies requires that those agencies be
adequately funded, professional in operation, and effectively
organized to meet ever-changing needs and ambitious goals
set out in the policy innovation enterprise.7
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3.C — Infrastructure Renewal

The United States is without question a land of vast natural
resources. In the past, these seemingly abundant resources
were taken largely for granted by Americans. Beginning in the
1960s and 1970s, however, circumstances began to change as
access to natural resources such as fossil fuels, water, fertile
farmlands, forest stands, and wildlife habitat began to tighten
appreciably.8 There was a growing sense that the pursuit of
sustainability meant more than building and maintaining a
durable infrastructure that could last for long periods of time.
Conservation, historic preservation and environmental
protection all became increasingly important aspects of the
policy landscape at the local, state, and national level alike,
affecting the way planning for the future was done at all levels
of government. At this point, some public policy areas
featuring clear themes of environmental sustainability are
making a favorable difference in the promotion of
sustainability at the state and local level of government.

3.C.I — Water and Waste Systems:

Clean water and sanitary wastewater processing and
removal are very important functions of government, dating
back virtually millennia. In antiquity, population centers were
nearly always established near a water supply for purposes of
human food production as well as for direct use (i.e., drinking,
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cooking, and washing). Waste systems were of equal
importance; in this regard, contemporary forensic
anthropologists provide ample evidence of how waste
mismanagement contributed to a reduction in public health
with the introduction of preventable risks such as the stagnant
water-related diseases like malaria and typhoid fever (for
historical background, see Rosen, 1993; Diamond, 1997).

In the 19th century, U.S. cities untreated effluent
typically ran in the street gutters and trash was periodically
disposed of by the practice of open burning. The potential
for water and airborne disease was quite high given these
conditions and practices. Highly communicable diseases such
as typhoid and tuberculosis were not uncommon under these
conditions. In the 1830s, New York City suffered a widespread
cholera outbreak that led to the deaths of more than 3,000
people. A similar epidemic in the 1860s led to the death of over
1,000 residents. The New York epidemic was not dissimilar to
cholera outbreaks in other urban areas in the U.S. Municipal
sanitation laws were in place and were enforced, particularly
during the epidemics, and this was indeed a good thing.
However, insufficient resources were available to the public
health authorities of the day to cope with a growing population
and a large immigrant class in many cases bringing with them
diseases contracted in other regions of the world or
contracted during travel to the U.S. in confined ship’s quarters.

Unfortunately, state and local governments in the past
often made social and economic choices that were beneficial
to their citizens in the short run but had unintended long-
term negative consequences — and created externalities (the
transferring of costs to others) for other jurisdictions. Spilling
wastewater into a river downstream from a town, for instance,
is one inexpensive way of removing waste for the upstream
party, but this practice has the effect of polluting water for
other users downstream who bear the costs of cleaning up the
water to make use possible.
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Powerful economic interests at the state and local level
often have the capacity to influence policy choices in ways
that are personally beneficial, but which are inimical to
community sustainability and long-term public health. For
example, in many urbanized areas industrial waste disposal
in the streets was quite commonplace in the 18th and 19th
centuries; to make matters worse, during this era the
dominant mode of transportation—horse-drawn
carriages—deposited mountains of animal waste in the streets.

In the 19th century, sanitation and water services were
frequently provided by private businesses operating for profit.
For much of the 19th century, sanitation was a luxury few
households could afford;® the underclass continued to rely on
community wells and often remained at high risk for water-
borne disease. Yet, as history clearly indicates the absence of
uniformly provided water and waste removal services for all
households — once epidemics begin — leads to patterns of
illness that do not discriminate as to socio-economic classes.!

During the Progressive Era (c. 1890’s-1920’s), a concerted
effort was made to promote improved sanitation and clean
water resources, the cornerstone of public health
sustainability.11 An important breakthrough in water provision
and waste management services came with the establishment
of public utility commissions (PUCs) at the municipal or county
level, and at the state level in some states.”” The principal
purpose of public utility commission management was, in the
words of one typical statute, to provide “service and facilities
as shall be safe, adequate, and sufficient”™® PUCs often
regulate both the quality of service as well as fix stable prices
and provide equitable access to public utilities. The
establishment in the 1860s of public health departments in
New York and other states" were examples of further water
quality and effective waste removal public policy

innovations.®
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While the regulation of water quality and waste
management has generally become an accepted part of state
and local government function, the methods by which these
services are delivered have been the subject of some debate.
In retrospect, it remains unclear whether the public provision
— through public utilities corporations — of water and waste
services led to improved public health outcomes beyond those
that might have resulted from the private provision of such
services."” Some academic studies have concluded that the
private provision of water and waste management services
did not produce outcomes dissimilar from public provision.
Additionally, critics of publicly-provided water and waste
management services charge that by centralizing the
functions of water provision and waste management local
government became the sole consumer of a good — essentially,
a monopoly — which resulted in economic distortion and loss
to both taxpayers as well as wage laborers working in utilities
enterprises.18 While these critics have not persuaded many
state and local governments to abandon their reliance upon
waste management and water provision monopolies, there has
been a marked effort to increase resource supplier
competition in states and local governments and provide for
a more active governance role for utility service consumers."
In the 1990s, policy entrepreneurs at the state and local level
made a pronounced effort to use competition to improve
service delivery, in the process often reducing costs to
consumers.*°

National policy has an impact upon water quality and
waste management, both domestically and internationally.21
Clean water standards are the principal means by which the
federal government becomes involved in water and waste
management issues. These two universally present local area
services are important aspects for quality of life for existing
residents and businesses, and for prospective new residents
and businesses. Innovative communities will be wise to invest
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in the building and maintenance of superior quality water
systems.22

While states and local governments began many of their
public health sustainability efforts in the mid- to late-19th
century, the national government stepped up its role in this
area substantially in the 1960s and 1970s. The National
Environmental Policy Act of 1969 (NEPA), the Clean Air Act
of 1970 and the Clean Water Act of 1977 (CWA) gave federal
regulatory agencies strong powers to establish standards in
the area of water quality and waste management practices.
Emergent from the CWA, the National Drinking Water
Clearinghouse provides important information on water
resources and waste management issues facing state and local
governments and many individual property owners across the
country. Without stifling state and local policy innovation in
this area, federal action on water and waste management
issues does serve as a tool to promote a considerable degree
of equity of conditions across the nation.

3.C.II — Government Buildings:

Government buildings are a very important consideration
in state and local government innovation in the 21st century.
Unknown to most citizens, government infrastructure
investments (including the initial design and construction, the
operation over time, and the long-term maintenance)
consume a significant portion of all government budgets;
these costs increase in relation to both energy costs and
building age. Older buildings are becoming increasingly
problematic due to risks associated with dangerous (even
toxic) materials used in their original construction. Unhealthy
wallboard and insulation materials, synthetic carpeting
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emitting noxious fumes, and poor air filtration and circulation
systems found in many older buildings present the danger
of heightened public health risks to building occupants and
workers who maintain the aging structures. The increased
costs in areas such as disability and health care benefits paid
to these people exposed to unhealthful environments often
outweigh the costs associated with new construction.

In addition, older government buildings are often
inaccessible to individuals with disabilities, and they feature
antiquated wiring systems that cannot accommodate modern
information technology. If you have visited older government
buildings, these structures tend to be imposing and project a
paternalistic relationship between the citizen and government
workers that is unlikely to serve the needs of either party
very well. The physical structure limits the ability of a public
agency to meet the needs of 2Ist century highly networked
organizations, thereby constraining government’s ability to
respond to ever-changing technology and be sensitive to
ever-evolving citizen needs.

Innovative state and local governments across the
country are increasingly seeking to reduce building
construction, maintenance, and ancillary costs and improve
customer service accessibility and service delivery in their
jurisdictions. In many instances, state and local governments
are opting out of taking on some permanent infrastructure
costs through entering into limited-term lease contracts with
private office space suppliers. Through long-term renewal
lease options, the needed space can be chosen and designed
so as to be accessible to a customer base while avoiding the
costs of land acquisition, construction bidding, and long-term
building maintenance. The final point is especially important
in state and local government because of the extent of
population growth and migration taking place in many areas.
In these circumstances, public service providers in many cases
must be located in close proximity to customers if public
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goods and services are to be delivered effectively in many
areas.

In the case of new public structure construction, the
federal Office of Energy Efficiency and Renewable Energy
(EERE) promotes the concept of the whole building design
approach (EERE, 2007). The EERE approach to building
practice is advocated for residential and commercial buildings
as well as for government structures. In essence, building
design is viewed holistically, asking architects and engineers
to consider the building’s purpose, workforce, future, and
operations and maintenance costs as a comprehensive whole.
In the past, productivity was seen as a function of the
individual worker operating within an organization; the whole
building design approach views productivity as a function of
the physical structure of the workplace as well as of the
individuals working there. Customer satisfaction is also
related to the physical location of goods and service delivery,
and this goal of design also must be factored into building
layout and construction in order to comply with the strictures
of the whole building design approach. Finally, this integrated
approach to infrastructure building plan development calls for
maximal energy efficiency and the maximum use of renewable
energy systems - both for the purpose of cost reduction and
for the promotion of regional and global environmental
sustainability.

The Energy Policy Act of 2005, presidential Executive
Order 13101 [“Greening the Government through Waste
Prevention, Recycling, and Federal Acquisition” (1998)], and
Executive Order 13123 [“Greening the Government through
Efficient Energy Management (1999)] are three examples of
federal government innovation related to innovative
government building design. Similar derivative policies exist
at the state level in most American states, and many larger
governments at the county and municipal local government
level have adopted comparable policies. Currently, twenty-
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four states have adopted quite stringent energy standards for
existing public buildings and for newly constructed
commercial buildings. It is fair to say that sustainability-
promoting guidelines are in place in most of the nation’s
population centers for the “greening” of government buildings
and that this action qualifies as a timely innovation for the 21st
century as state and local governments seek to address global
climate change and promote sustainability.

The Pacific Northwest National Laboratory (PNNL)
operated by Battelle Corporation for the U.S. Department of
Energy contracted with the federal government’s General
Services Administration (GSA) to conduct a comprehensive
analysis of green building innovations, which are a key
component of whole building design for the 21st century. The
PNNL report concluded that the U.S. Green Business Council’s
Leadership in Energy and Environmental Design (LEED®)
criteria constitutes the prime approach to government (and
private sector) building design innovation. “LEED® is not only
the U.S. market leader but is also the most widely use[d] rating
system employed by federal and state agencies. The existence
of this standard makes it possible “to communicate a building’s
sustainable design achievements with others’™®

LEED® provides a six-dimension set of criteria for
achieving sustainable government building design: 1)
Sustainable Sites; 2) Water Efficiency; 3) Energy and
Atmosphere; 4) Materials and Resources; 5) Indoor
Environmental Quality; and 6) Innovation and Design Process:

* A sustainable site is studied in terms of land use impacts of
development; accessibility of buildings using alternative
transportation systems (e.g., mass transit, bicycles, alternative
fuel vehicles); the building location and design in relation to
urban renewal project planning; and the reduction of light
pollution.

* Water efficiency relates to the use of efficient landscaping to
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include xeriscape design. Water efficiency also relates to the
use of low-flow utilities that reduce water consumption and
innovative wastewater management systems.

* The energy and atmosphere dimension involves renewable
energy and the reduction of ozone-depleting emissions.
Additionally, energy demand reduction is an important
consideration that can be maximized using natural lighting
designs and low energy demand light fixtures and office
equipment.

* Materials and Resources relates to the use of recycled content
materials, local or regional materials, and efficient building
material waste management (separation of waste from recycled
materials).

* Indoor environmental quality issues include such things as
carbon dioxide monitoring, ventilation and low-emitting
construction and design materials. Temperature and light
control factors are also critical to indoor environmental quality,
with natural lighting placed at a high priority.

* LEED® methodology places special emphasis on inclusive
planning processes and innovative multi-disciplinary design
exercises, recognizing that new ideas can be developed in some
cases and the adoption of best practices can be actively
encouraged within a broadly inclusive planning process.

Government building design innovation is important for at
least two reasons. First, state and local government buildings
are expensive to design, to build and to maintain.
Constructing next-generation structures may reduce long-
term costs to taxpayers and make government more efficient,
effective, and satisfying to citizens or prospective citizens.
Second, government acting as a policy innovator can
demonstrate a commitment to next-generation building
design and thus encourage partnerships between state and
local government and private sector enterprise. Commitment
to local solutions and material providers means that

96 | State & Local Government & Politics



government creates a local demand for next-generation
materials and equipment that may lead to spin-off sustainable
economic development in states and local communities where
such development had not yet been contemplated.

3.C.II — Urban Re—Development:

In the 1960s and 1970s urban redevelopment was often
driven by multiple concerns - namely, for public safety, for
racial equality, and for aesthetic appeal. The post-Second
World War era witnessed a tremendous migration to both the
cities and the newly created suburbs. Infrastructure renewal
in our major cities was desperately needed in the post-War
period, but the new development of suburbia competed for
capital, for human resources, and for the prioritization of
public and private investments alike.

One of the biggest challenges faced by American states
and their major cities is the rapid development of major urban
areas in developing nations — which collectively are on course
to surpass the U.S. in capacity on many critical dimensions
within the span of a decade. For example, new suburbs in
Indian cities are attracting young professionals from around
the globe. In the last decade, China’s cities have been
consumed with major efforts at redevelopment; building plans
in Beijing, for instance, cover an area several times larger than
Manhattan. In short, the challenge facing U.S. urban re-

24 If economic

development innovators is of global dimension.
and social sustainability is to be achieved, then American cities
and states must strive to do at least their fair share to promote
sustainability.

The 2lIst century faces any number of demographic

changes and demands. Demographically, contemporary cities
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in much of the country are faced with a growing gentrification
process. Young urban professionals, prosperous retirees, and
the well-educated New Immigrant class all are seeking succor
in urban living. The cost of housing is certainly one critical
factor faced by 21st-century urban planners. The quality of life
demands of the new urban class requires considerable public
policy innovation on the part of state and local government.
Many standards associated with pollution, for instance, have
less to do with federal clean air standards and regulatory
requirements than to aesthetic appeal that either draws or
repels such fairly affluent people from city living. Open-air
plazas and increased access to natural light are very important
to the new prosperous urbanite. Easy access via public
transportation is of critical importance, as is access to internet
technology and contemporary cultural and educational
amenities. The young professional living in U.S. cities today
is faced with an ever-changing, highly competitive economic
and social environment. The knowledge-based tools needed
to navigate contemporary life must be readily available. At a
deeper level, urban and suburban redevelopment faces several
new challenges in many areas of the country. Lack of
community cohesion and sense of place, property rights
conflicts, site-specific pollution issues, and access to
technology are among the commonplace concerns. In each
case, the success of redevelopment efforts hinges on the
effective management of a set of relatively new issues for local
government officials. These issues are critical to effective
redevelopment efforts, requiring innovative thinking and
actions in order to maintain effective democratic governance
while promoting state, regional, and local sustainability and
relevance in a global society featuring an ever-increasing
range of geographic choices for living and working for what
Richard Florida calls “the creative class’®

Neighborhood and community cohesion is a critical
part of maintaining the social capital networks so vital to the

98 | State & Local Government & Politics



good society and to the good life. In rural areas as well as
highly urbanized regions, it has been shown in a wide range of
areas that effective government and social institutions require
a degree of social interconnectedness” in the highly itinerant
2Ist century, local government cannot assume stable long-
term civic networks. Additionally, there is some question as to
how local neighborhoods and the wider community relate —
is the relationship complimentary? Evidence tends to indicate
that in most cases individuals are more likely to form bonds
at the neighborhood level than at a broader community level.
The issue becomes especially important in state and local
policy innovations intended to restructure society for the
future. The new demands for social interconnectedness
clearly point to a need to cultivate neighborhood network
development. This development work must be done, however,
in a manner that reduces the time costs to the individual
seeking to broaden their network connections upward to the
community level.

While civic networks are seen as an important aspect
of urban and suburban redevelopment, other forces tend to
divide and separate individuals in economic terms —the
developed community phenomenon is a good example of this
dilemma. Developed communities can be freestanding homes,
condominiums or even entire apartment complexes.
Relationships among residents and between residents and
developers within gated communities are focused more on
economic status homogeneity than on other, more socially
beneficial forms of community reflected a bridging of
differences in social class and racial and ethnic cultures.

While air and water quality standards are increasingly
a function of federal Environmental Protection Agency (EPA)
guidelines, there are other site-specific air and water issues
which are more often guided by state and local policy
innovation. One particularly important example is the issue
of noise pollution.27 The issue of noise pollution becomes an
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issue due to a number of factors in modern communities.
First—whether in rural, suburban, or urban areas — American
communities are increasingly heterogeneous. Also, the
population is becoming denser, bringing individuals into closer
proximity to one another. With the changing nature of work
and the rise of home-based offices and telework, residential
areas are de facto mixed-use areas; a residence may be a
workspace at various times of the day or night and
simultaneously serve as home. Transportation corridors often
increase ambient noise in residential areas. Particularly in the
areas of the U.S. where peri-urban areas are developing, the
suburban fringe may abut traditionally agrarian functions such
as farms, dairies, and livestock feedlots; the noise (and odor)
of livestock, chemical fertilizers and fungicides and herbicides
and heavy machinery will be in evidence in these areas.
Demographics may bring young socialites into close proximity
with young families or retirees who have quite different
lifestyles and noise tolerance patterns.

Several studies have shown that noise pollution is
strongly related to problems of social cohesion, and may lead
in some cases to public health and even criminal justice
problems. Innovations focused on noise pollution relate to
more than simply the decibel level of noise in a given
community. European researchers have found that one of the
best ways to manage noise in the residential environment is to
begin by listening to residents and determining the character
of the noise present in a community before making decisions
about how to manage that noise. Nevertheless, noise is a form
of pollution that must be managed as are other hard-causing
pollutants. A sustainable community model for state and local
policy innovators must carefully take into consideration the
role of noise in the development of urban redevelopment
plans.

A fourth area of importance in urban redevelopment
is related to technology access and use.? Technology,
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particularly computer-based applications and
communications technology, has often been thought of as the
foundation of a new age in the U.S. economy and society.
Policy innovations that have sought to improve access to
communication tools are likely to continue to be at least “one
generation” behind current use and demand patterns.
Terminal-based e-mail and Internet access have been
surpassed by mobile wireless technologies that significantly
change the networks of communication. Access and use, for
instance, are done entirely at user discretion, allowing the
person involved selecting which information and which
communication networks will become part of their social,
political, and economic virtual world. Additionally, such
network relationships are so individualized and also quickly
obsolete that would-be policy innovators will have to manage
a diversity of tastes in the future rather than design
environments with a “typical family of four” construct in mind.
In many respects, creating or encouraging the development of
a very broadly based and interactive communication network
may be a critical precondition to virtually any other
innovations in urban redevelopment beyond the provision of
a very basic needs infrastructure. It is important to note that
not all persons are equally capable of taking advantage of the
opportunities for engagement and exploration of personal
tastes made possible by the wireless technologies and the
increasingly accessible Internet. The millions of Americans in
our states and local communities who can be classified as aged
and poor are the least likely to be enjoying the benefits of
this technology, and regional and urban planning innovations
related to technology will require continued efforts to “bridge
the digital divide” of accessibility to broadband services and
computers; without such efforts the social equity element of
sustainability is not addressed and political, social, and
economic divisions may deepen rather than lessen. Such
divisions, in turn, threaten the adaptive capacity of societies to
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“rally to a common cause” of sustainability-promoting change
to confront and overcome the challenges of a planet in peril
of human-induced global climate change and natural resource
scarcities. In the coming decades, broadened access to
information technology and computers in our nation’s states
and local communities must become a source of adaptive
capacity for mobilizing collective action to address our
sustainability challenges, not yet another source of political
and economic division.

3.D - Resource Management and
Development: Energy and the Environment

One resource that is critical to modern conceptions of
the good life is the availability of energy — both electrical
and thermal — for use in private residences and commercial
enterprises. In recent years it has become increasingly clear
that the major contemporary sources of energy such as fossil
fuels (oil and coal) present such a high cost to the health of
the environmental that we must rethink our energy future and
be prepared to make significant changes in how we travel,
how we produce goods and services, and how we design our
homes and workplaces. All state and local governments are
facing hundreds of policy decisions precisely in this area of
energy provision, patterns of consumption, sources of supply,
choice of products, and design of workplaces and commercial
and residential zoning and building regulations. Far beyond
the reach of state and local governments, the U.S. Federal
government, international commodity cartels, and multi-
national energy firms play a major role in shaping energy

102 | State & Local Government & Politics



markets, thereby affecting environmental policy choices
available to governments. Within those broad constraints of
these major actors, however, state and local governments in
U.S. do have a great deal of room to shape local decision-
making about the recycling of re-useable products, about the
patterns of energy use and conservation occurring in their
jurisdictions, about the alternatives to auto-based
transportation which could exist, about the use of LEED@
construction processes and structure, and about similar
measures adopted by state and local governments around the
nation to promote sustainability.29

3.D.I — Energy Policy:

For over a century our nation has been heavily focused
upon fossil energy production and use because of our easy
access to coal and oil. In the late 1850s, the first successful oil
well began extracting petroleum in Pennsylvania. Since that
time, some states and many local communities in the U.S.,
and elsewhere in the world, have developed entire industries
and associated financial systems around the fossil energy
paradigm. Early views on the sustainability of a world
economy “fueled” by coal and oil resources was built on the
faulty premises that the supply of cheap and easily accessible
fossil energy would last forever, and that no significant
damage was being done to the planet by the burning of these
fossil fuels to provide energy for homes, for commercial
officers, for transportation, and for industrial production. In
the early 1970s, however, that very commonly shared
viewpoint of the long-term sustainability of petroleum
supplies, in particular, began to change in very significant
ways:
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* social and political values at the grassroots community level in
many regions of the nation began to focus greater attention
on “green” or pro-environment policy initiatives, and public
interest groups promoted new conservation-oriented and
ecologically-sensitive views of sustainability found to be
particularly strong among younger generations;

* in an effort to address social equity concerns, some public
utility commissions (PUCs) placed increasingly greater
emphasis on equitable energy distribution to privileged and
underprivileged households and businesses alike (e.g., in
California, the Miller-Warren Energy Lifeline Act of 1972), and
some PUCs began to explore the potential role of alternative
renewal energy supplies;

* some environmental interests identified alternative modes of
living — e.g., “next-generation” building design and reduced
toxic emissions — intended to enhance the quality of life in
communities in ways that were not injurious to the
environment;

* and land use planners focused increasingly more attention on
the role of mass transit development in metropolitan areas (e.g.,
Bay Area Rapid Transit) where burgeoning urban and suburban
areas produce insufferable traffic congestion.

While alternative energy slipped from the national policy
radar screen for much of the 1980s, a number of states and
many local communities continued to explore energy policy
innovations. In California, renewable energy systems were
encouraged by state tax incentives. Geothermal energy was
developed in the Imperial Valley, along the U.S.-Mexico border.
Wind energy was harnessed in the Altamont Pass>? region
in Northern California. California researchers conducted
research on clean coal and “fluid bed” combustion chamber
technology for electric generation plamts.31

In the post-September 11th policy environment, during
a period of relatively high petroleum prices and at a time
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when supply futures are questioned the value of state and local
energy innovation is now more fully recognized and continues
to be actively promoted. Currently, state and local energy
innovation is primarily advanced through three principal
mechanisms. First, states create markets for renewable
energy through renewable energy portfolios (RPSs). RPSs are
benchmarks for the portion of energy used by state consumers
that must be supplied by renewable sources. In the 23 states
with RPSs, either public utilities commissions or state
regulatory offices monitor the standards. RPS standards can
be met either through direct use of renewable energy by
consumers or through the use of green tags. Green tags
represent a validation that renewable energy was produced
and made available on the electrical grid. Except for the direct
impact of emissions at a particular use or production site,
green tags have the same effect - that of committing energy
producers and consumers alike to renewable zero-emission
energy. Green tags can be used for tax credit purposes as well.
Second, states and local governments encourage
renewable energy innovation through the use of price
subsidies or inducements to renewable energy consumers.
During periods of transition to new sources of “clean energy”
the market price for green energy tends to be higher than
conventional fossil fuel energy; to promote further
development of clean energy sources and in time reduce the
cost of those sources those responsible parties who generate
renewable energy for grid-use or who use renewable energy
sources are offered financial incentives to encourage their
sustainability-promoting economic choices. Finally, the third
form of encouragement that state and local governments use
is that of the provision of research money to underwrite
applied research in science and engineering for the
development of practical sustainable energy infrastructure.
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3.E — Core Dimensions of Sustainability

The first chapter outlined four core dimensions of
sustainability. In this chapter, we find that policy innovation
focusing on sustainability can be characterized as the new
margins—the basis for understanding which local and state
governments are more likely to manage impending social,
political, economic, and environmental change. Sustainability
entails maintaining values while adapting to changing
conditions. In terms of social objectives, a continued and
growing commitment to human capital is of critical
importance to sustainability. Historically, modern society has
identified certain types of knowledge, particular skills, and
specific abilities associated with some types of employment
to be essential to promoting “progress” —the basis of modern
societies and organizations that often demand highly
specialized divisions of labor. Books such as William Whyte’s
Organization Man and David Riesman’s The Lonely Crowd
provide moving descriptions of the socially isolating
communities created by the type of consumption-driven
modernism we have taken to be progress.

Sustainability, however, demands that we rely much
more heavily on socially connected and highly inclusive
communities and develop the capacity for adaption to change.
Preparation for narrowly defined employment will give way
to the need for highly skilled yet highly adaptable individuals
who can communicate and work with individuals with a wide
variety of skill sets from highly varied social and educational
backgrounds. In no small measure the educational systems of
our nation, from K-12 elementary schools, through secondary
schools, and including our higher education institutions will
have to become adaptive to the knowledge and training needs
of these boundary-spanning experts of the future.

As for economic objectives, sustainability demands that
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we create deeper social and economic relationships focusing
on the provision of collective benefits rather than focusing
too heavily on the stimulation of economic motivation based
on the maximal accomplishment of rational self-interest.
Individual economic benefit can emerge when equitable
market structures reward individual market innovation and
hard work. Sustainability is promoted most effectively,
however, when individual economic success leads to
community benefit in the form of jobs, infrastructure
development, and renewal and the nurturing of a stable tax
base to support public programs, which can address social
equity goals.

In much the same way, the environmental objectives
of sustainability are advanced when effective social and
economic structures are in place and state and local
governments can appeal to what psychologist Abraham
Maslow refers to as “higher-order needs” for beauty and
justice. Appealing to consumers as individuals seeking to
promote their own self-interest within their broader roles,
as community residents will more likely than not serve to
incorporate environmental sustainability into the decision-
making process of citizens. Citizens taking an active concern
for the environment would likely translate into a strong market
demand arising for products, which would be manufactured
locally and marketed in environmentally sound ways.

Finally, institutional objectives require that sustainability
become an almost “infectious” concept across state and local
government jurisdictions. By means of inter-institutional
networking, each sustainable state and local community would
serve as a model for other communities and states seeking
to accomplish similar goals for their residents. While
sustainability is the currently widely seem as the “new margin”
for successful community and state development, it cannot
be viewed in these zero-sum terms — where each successful
community or state competing to gain population and
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resource share comes at the expense of others. Instead, the
dynamic must become one of the contagion of best practices,
with strong demand from well-informed citizens that effective
practices observed elsewhere need to become part of their

particular state and local government institutional and policy
structure.

Sustainability - What Can I do?

Here are some everyday things individuals can do to
promote sustainable lifestyles and communities:

1. Print your class assignments and papers double-
sided, or ask your professor if you can submit
electronic versions.

2. Unplug computers and appliances if possible
while not in use. This will decrease your energy use
and power bill.

3. Turn off lights in rooms when not in use.

4. Bring your own reusable cloth tote bag to the
grocery store or university bookstore and avoid using
paper and plastic bags.

5. Bring your own mug to the coffee shop.
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6. Replace incandescent lamps with compact
fluorescent lamps.

7. Wash your clothes in cold water.

8. Try walking, biking, carpooling or mass
transportation to commute to campus.

For general information, go to the Environmental
Protection Agency’s Sustainability website:
http: //www.epa.gov/Sustainability /basicinfo.htm#epa

3.E.I - Environmental Protection:

The National Environmental Protection Act of 1970 (NEPA)
served as the initial impetus for much state and local policy
innovation. State Environmental Policy Agencies (SEPAs) were
created in most states in the 1970s to provide an interface with
the EPA and to enforce state environmental quality standards.
The primary purpose of NEPA was to limit the impact of
human action on the natural environment. Under NEPA, all
applicable federal agency actions — or the actions of private
contractors working with federal agencies — must be
evaluated prior to initiation in terms of potential
environmental impacts, and if such impacts are anticipated
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plans must be outlined for how harmful impacts will be either
or prevented, significantly reduced, or compensated for in
some appropriate way.

NEPA was the first comprehensive environmental policy
legislation in the U.S. and provided a major impetus for the
development of a deeper understanding of environmental
health throughout the country. With growing concern for
environmental quality issues relating to air and water and
wildlife habitat, many state policy innovators saw NEPA and
state analogs as presenting an opportunity to consider more
carefully the quality of the environment within their own
jurisdictions. Using NEPA as a blueprint, state environmental
quality standards are in many cases more stringent than
federal requirements. Currently, 18 U.S. states have “NEPA-
like” requirements enforced by so-called mini-NEPA state
agencies. Environmental quality innovations are an important
part of promoting sustainable development in states and
communities, and they are related to other state or local goals
directed toward the promotion of a clean environment, the
provision of good public health services, and the provision of
strong public safety services to be called upon in the event
of natural disasters. Economic vitality is clearly necessary to
sustain all of these environmental and community protection
efforts, but the recognition is now rather widespread that
such commercial and manufacturing activities as take place to
provide employment and income and tax revenue to state and
local government must be carried out in an environmentally

sensitive manner.>>
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3.F — Livability

As noted above in the discussion of energy resources,
the term sustainability has meant different things to different
people at different times. Currently, American states and local
communities face significant challenges in how that term -
understood as entailing the simultaneous achievement of
economic vitality, environmental protection, and social equity
promotion without diminishing the prospect of future
generations - is translated into practical policy goals and
programs. The goals of state and local government must
simultaneously maintain economic success in various markets
— local and global — as well as provide for equal opportunity
for healthy living. In the past, these goals have been at odds
with each other. While no single state or local community can
say it has achieved fully all of these goals and done so in a way
to leave the same or better conditions for the next generation,
many state and local governments have made noteworthy
simultaneous progress toward these goals. The following
section seeks to address emergent livability issues in the U.S,,
and indicate the role that state and local governments in time
will come to play in addressing those issues.

3.F.I — Eldercare Issues:

As the Baby Boom generation reaches retirement age, the
percentage of the population 65 years of age and older is
expected to grow rather substantially. According to the Census
Bureau, by 2030, all of the baby boomer generation will be
older than age 65, which will expand the size of the older
population so that 1 in every 5 residents will be retirement
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age. The nation’s changing social and economic demographics
mean that many older Americans will either have no children
or only one child to help them address their needs for care in
their old age, increasing the burden on society and individuals
trying to balance work with care-giving activities.>* Countless
working hours will be devoted to eldercare, reducing
productivity and earnings for many young and middle-aged
adults. Communities in which is it difficult for the infirm to
navigate and where caregiving facilities and services are
lacking will likely suffer in terms of attracting workers and
retirees alike. Also, the building of an effective caregiving
community requires that state and local government must be
mindful of the diverse nature of the aging popula‘cion.35

At the federal level, there are several agencies that deal
directly with issues related to eldercare. The three most
prominent such agencies are these:

* Administration on Aging
* Centers for Medicare and Medicaid
* Social Security Administration

The Older American Act (OAA) of 1965 (reauthorized 2006)
is a federal law that serves as the foundation of many state and
local efforts to respond to the dramatic demographic change
facing the nation in the coming decade. The OAA established
the Administration on Aging and led to the creation of the
National Aging Network (NAN), a large network of eldercare
service providers. The OAA also promotes the development
of senior centers and programs for traditionally underserved
populations, such as Native Americans.

Treating the elderly with respect and dignity requires a
wide range of services and a great deal of thoughtful planning.
Community sustainability in an era of an aging population
requires more than just the provision of basic necessities —
it entails promoting the ability of seniors to maintain quality
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relationships with others, both of their own age and those
younger than themselves. Along with state and local resources
and community-based organizations (religious and secular),
the OAA offers grants-in-aid to states and local communities
attempting to serve the needs of the elderly. Innovations in
the eldercare area include nutrition programs, employment
programs, and disease prevention programs. Additionally,
intergovernmental cooperation has helped to build the
National Family Caregiver Support Network and Eldercare
Network; the former is designed to help caregivers cope with
issues related to eldercare and life management. National law
has also sought to reduce elder abuse and to promote elder
rights. The latter organization is of help to both the elderly
and their caregivers, providing information about services
available and the location of those services in relation to an
elderly person’s place of residence. The Eldercare Locator
is also helpful in linking an elderly person’s work skills with
particular jobs, which is of growing interest to Baby Boomers.
Many of these new retirees discover that they have not saved
sufficiently for their retirement years, that the costs of living
in retirement are higher than they expected, and that they will
require further years of employment. Of the nearly $1.4 billion
enacted for the Administration on Aging in 2006, $1.2 billion
of the federal allocation was allocated to programs designed
to support both state and local government eldercare
programming.
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3.EII — Social Capital and Civic Life:

In the timeless classic historical treatise entitled
Democracy in America, the French visitor of aristocratic
heritage Alexis de Tocqueville described a rather idyllic 19th-
century community-focused existence for Americans he
observed during a prolonged visit in the 1830s. Americans
throughout the country were witnessed working side-by-side
in local communities with neighbors helping neighbors and
citizens generally doing their fair share to address shared
problems; volunteerism was commonplace and was even relied
upon in many situations for the provision of essential
governmental services such as firefighting and road
maintenance. In his books Making Democracy Work and
Bowling Alone, contemporary Harvard political scientist
Robert Putnam reported strong correlates between successful
robust democratic institutions, high rates of civic
volunteerism, and strong social institutions.® Putnam also
pointed out, however, that when civic life declines, democratic
institutions show a similar decline. Without dynamic civic
institutions and without the active engagement and support of
citizens (young and old, well-off and of modest means), state
and local government’s ability to maintain livable communities
in which sustainability is being pursued is severely
constrained. Maintaining civic involvement among a diverse
set of citizens, encouraging grassroots volunteer-driven
efforts to solve problems, cultivating discussion regarding the
future desired condition of a community are all important
ingredients in successful governance and the pursuit of
sustainability.

Several national-level programs being implemented at
the state and local government level are designed specifically
to help promote civic engagement and encourage community
involvement. The Corporation for National and Community
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Service — a federally sponsored non-profit corporation —
manages AmeriCorps, Learn and Serve America, America
Reads, and Senior Corps. Through volunteering in these
programs, citizens become more fully aware of the
communities in which they live and come to understand the
problems government, the non-profit sector, and the private
sector are seeking to address as they pursue global, national,
regional, state and local sustainability. Volunteerism not only
serves the public interest, but also gives the individual
volunteer a sense of self-efficacy, personal fulfillment, and
generally leads to higher levels of active participation in other
dimensions of civic life.

Existing non-profit religious institutions such as
synagogues, churches, and mosques also serve a long-
standing and significant role in U.S. states and local
communities. Houses of worship often draw people from all
walks of life into an atmosphere of mutual trust for the pursuit
of communal goals. Communality is the primary basis of
community in these religious groups; similarities in terms of
beliefs, needs and oftentimes worldviews provide the social
cement for these aggregations of co-religionists. Civic clubs
such as Rotary, Kiwanis, Lions, Moose, and Elks may draw
individuals together on the basis of other forms of
communality, most frequently based on a mutual commitment
to help the less fortunate members of society. Other civic
associations include the League of Women Voters, the Civil
Liberties Union, municipal and county historical societies, and
Chambers of Commerce and offer venues for those interested
in community-betterment and desiring the camaraderie that
comes from volunteerism.

Another form of civic engagement is participation in
the cultural arts. The arts might include local or regional
museums focusing on a much broader swath of literary, visual
and performing artistic talent. Musical societies and
orchestras are also important in drawing together individuals

Chapter 3: The New Margins: Sustainability | 115



from the community. Policy innovations in terms of the
promotion of the arts are often overlooked in terms of their
significant impact in building sustainable states and local
communities. The ability of state and local government to
operate effectively and accomplish significant goals through
innovation may hinge on something as apparently unrelated
as the arts; the fact that one will often see political leaders
gather at artistic events and mingle and interact with other
citizens outside the setting of formal political institutions to
their value.

3.G — Conclusion

Extensive policy innovation in pursuit of a sustainable
future in an age of global climate change and pending
shortages of critical natural resources will be a necessity in
the coming decades. State and local government, just as much
as the federal government, will have to rise to the challenges
to be faced in addressing the three “Es” of sustainability -
promotion of economic vitality, protection of the
environment, and promotion of social equity.37 This book
documents how innovation at the state and local government
level have often lead the way for national movements
addressing the difficult transitions made by Americans from
an agricultural society to an industrial society, and finally from
an industrial society to a post-industrial society. American
federalism, the flexibility of state constitutional processes, and
the wellsprings of social capital in communities throughout
the country have in combination given rise to considerable
innovation in public policy and in governance practices. We
are optimistic that these major elements of state and local
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government in America will lead to the next set of innovations
which will bring us closer to a sustainable future wherein we
can carry out our obligation to future generations to leave the
planet no worse off than we found it.

The realization worldwide that abundance of space,
natural resources and seemingly inexhaustible energy supplies
are actually limited, and that development has lead to the
serious risk of irremediable damage to planet earth, our
newest challenge is to discover what innovations in public
policy and private actions need to occur to provide for a
sustainable future. One hope for the future is for all to live
in sustainable local communities that are inclusive of persons
of diverse background, nurture citizens young and old, enrich
those of high- and pedestrian tastes alike, and treat all
equitably with respect to the free pursuit of life, liberty and
the pursuit of happiness in a healthful environment. The role
of state and local governments in meeting this challenge is
certainly great, but the men and women serving in leadership
roles in these governments, the public servants serving
citizens in the public agencies maintained by these various
governments, and the many non-profit and private sector
partners of these governments are up to that challenge. If this
book hits its mark, we should have new recruits to the cause
of sustainability in the years ahead.

Terms

Amenities
Bureaucratic Capacity
Developed Community
Gated Community
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LEED@

Political Culture

Political Trust

Price Subsidies

Renewable Energy Portfolios
Social Capital

Whole Building Design
Xeriscape Design

Discussion Questions

1. Discuss three important pre-conditions or factors
that facilitate public policy innovation.

2. Summarize both the proponents’ and critics’
positions on the relative benefits (or lack thereof) of
the development of PUCs.

3. According to the chapter, what are four ways in
which views of sustainability of petroleum began to
change in the 1970s.
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Chapter 4: Key Actors and
the Policy Process in State
and Local Governments

4.A — Introduction

In this chapter, we describe state and local government
policy processes and the various actors and interests that
typically seek to influence those processes. Public policy and
the policy process have been defined in the following way by
most social scientists that study these phenomena:

Policy is what the government says and does about
perceived problems. Policymaking is how the government
decides what will be done about perceived problems.
Policymaking is a process of interaction among
governmental and non-governmental actors; policy is the
outcome of that interaction.'

From this definition of key terms, it is clear that a diverse
set of actors can become involved in the making of state and
local public policy. Beginning with the perception of a
problem, making it an issue for government action, getting
it on the government’s agenda for consideration, and finally
securing relevant government action all entail the involvement
of many parties sharing a stake in the form of government
action taken.? For many state and local governments the
process can become rather complex, featuring a multitude
of actors engaged in one or more aspects of policymaking.
Broadly speaking, one can place the actors in the state and
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local government policymaking process into one of two broad
categories: institutional actors and non-institutional actors.

The institutional actors involved in the public policy
process are governments and governmental agencies that deal
with public affairs — namely, the subjects of many other
chapters in this book, including legislative bodies, executive
departments, and the judicial branch. Depending on the policy
issue in question, there are often state and local, as well as
national-level institutions involved in policy issues arising in
our federal system of government. As discussed in other
chapters, the United States has a very large number of such
agencies and governments due to the federal (as opposed to
unitary) nature of the U.S. political system. The separation
of powers provided for in both our federal and state
constitutions keep our governmental system decentralized;
in countries such as Japan, Great Britain or France, where
governmental power is more centralized, far fewer such
institutional actors become involved in regional and local
policymaking.

The non-institutional actors involved in the policy
process, a principal focus of this chapter, are diverse and can
include political parties (e.g., Republicans and Democrats),
interest groups (e.g., the National Rifle Association, the Sierra
Club, the National Organization for Women), social
movements (e.g., the Civil Rights Movement, the
Environmental Movement), non-governmental organizations
(NGOs) (e.g., the League of Women Voters, Project Vote Smart),
and the mass media (e.g., newspapers, radio, television, the
Internet), and individual citizens. These potential actors are
fiercely independent of the government and have different
types of resources at their disposal, and employ varying
strategies in their efforts to influence state and local public
policy. This chapter will discuss each of these sets of actors
and describe how they may exercise influence over state and
local policy processes. More specifically, this chapter will
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accomplish the following goals important for a sound
understanding of state and local government and politics:

Learning Objectives

e review the changing nature of the policy process in
postindustrial society,

*  examine how citizens can get involved in state and
local government policy processes,

*  discuss the role of political parties and elections in
state and local politics and policymaking,

e discuss the types of interest groups present and
the strategies these groups typically use in state and
local policy processes,

e review the role of the mass media in policy
processes,

e examine how industry and business can often exert
significant influence in state and local politics,

»  discuss the role of social movements in shaping
state and local politics and policy processes,

e compare how policymaking processes differ
between various systems including the separation of
powers political system found in the U.S. and the
integration of powers (parliamentary) political
systems found elsewhere,

*  briefly present models of how the policy-making
process occurs in state and local governments,

»  offer suggestions for how policy processes and
actors can enhance community sustainability.
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4B - Political  Participation  in
Postindustrial America

Contemporary studies of public participation in
postindustrial societies suggest that a new style of politics
has emerged over the course of the last several decades.®
This new style of politics is characterized in major part by an
expansion of what has been considered appropriate political
action. Some scholars who carry out research in this area
argue that support for new modes of participation arises out
of some specific socio-political changes that occurred in the
postwar period.4 These scholars note that historically
unprecedented economic growth, a prolonged period of
prosperity, and relative political stability have created an
increasingly better-educated public that places demands on
government to address ever-changing problems arising in the
management of postindustrial societies — including the
challenge of sustainability. The contemporary grassroots
citizen organizations and associated social movements that
arise in this context are considerably more likely to engage
in protest politics or elite challenging political activities —
such as demonstrations and boycotts — than were previous
generations of activists.’

Political conflicts arising over increasingly complex
issues — such as sustainable development, same-sex marriage,
immigration reform and No Child Left Behind educational
reform — have generated a multitude of new interest groups,
many of which draw citizens into the political process via
single-issue concerns as opposed to a broad philosophical
orientation to proper governance. One such policy arena with
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this type of political conflict is found in the domain of
environmental policy.6 Traditionally, in the United States,
environmental management was a process largely insulated
from public scrutiny. By the 1970s, however, quite widespread
concern became evident concerning the proper management
of the natural environment.” Environmental organizations
grew in size and proliferated in many economically advanced
countries, and these organizations succeeded in mobilizing
citizens, in challenging traditional environmental management
practices, and in presenting new environmental issues for
public debate.®
Given the difficulty ordinary citizens have in dealing
with the scientific complexities of environmental issues, the
process by which democratic societies confront complex
scientific and technical issues involving the broader public
interest is important to understand. The formation of NGOs
and interest groups is critical in this respect. The emergence
of community-based interest groups and social movements
has been characterized as an “eruption from below, with
demands for increased citizen input in the decision-making
process lying at their base.” Interest groups and community-
based advocacy groups have pushed for increased
democratization as a fundamental component of public policy.
In doing so, the activities of interest groups illustrate the
inherent tensions existing between a politicized, issue-driven
segment of the electorate and ‘“expert” decision-makers
operating in the realm of natural resource policy.10
The prominent political scientist Ronald Inglehart argues
that there are two distinct forms of political participation that
should be recognized.11 The “elite-directed” mode of political
action is represented by socio-political institutions, such as
political parties, bureaucratic agencies, labor unions, and
industry associations that are hierarchical in nature and
mobilize citizens into action in a coordinated, “top-down”
fashion. In contrast to this familiar pattern of citizen
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mobilization is the elite-challenging mode of political action,
a pattern of political activity that is generally more issue-
specific operates outside traditional political channels, and
tends to make use of unconventional and sometimes
disruptive tactics in an attempt to influence public policy.12

Elite-challenging activism is a form of political action
that usually addresses specific policy goals such as a
community opposition to the location of a prison in a town
or city.13 Sometimes this type of community-based political
activism has been called “NIMBY” politics (i.e., Not in My
Backyard). In the area of elite-challenging environmental
activism, Rothenberg has described this particular form of
political action in the following terms:

Nonviolent resistance is often an important part of
environmental action: lying across the road to block the
onslaught of bulldozers, chaining oneself to the floor of a
valley as the dammed waters start to rise. These can be
powerful forms of protest. The press will take notice, and
the public will follow, so the world will learn of your cause.
If you are willing to lay your life on the line, they think,
you must be quite convinced of the correctness of your
position.14

According to the highly regarded political scientist David
Truman, industry groups that perceive threats to existing
values often are put on the defensive by such tactics.® One
example of this is the tobacco industry after the
demonstration of a link between smoking and cardiac and
pulmonary disease. In response to the elite-challenging
behavior of consumer, environmental, and social equity
advocacy groups (e.g., National Association for the
Advancement of Colored People, Sierra Club), industry groups
are motivated to establish communication networks and
create a common front against new policies that might
negatively affect their ability to conduct business as usual.
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Instead of competing against one another as a market-based
economy model would predict, industry-wide groups (e.g.,
Cattle Ranchers, Wheat Growers, Automobile Manufacturers
and Retailers, Real Estate interests) often focus on their lowest
common denominator of common interest and work in
concert to take advantage of political opportunities to oppose
these new groups. Such “coalitions of convenience” have
indeed become quite commonplace in many conflicts coming
before U.S. state and local governments. The emergence of
new “elite challenging” forces in American society has led to
the creation of a broad array of interest groups, citizen groups,
political party factions, and government agencies becoming
active in the state and local government policymaking process.
Each of these types of key actors will be addressed briefly in
the chapter sections to follow.

4.C — Interest Groups

All postindustrial nations, including the United States,
are experiencing explosive growth in the number, scope of
concerns, and size of interest groups seeking to influence
public policy.16 Community-based interest groups and other
grassroots organizations concerned with a variety of public
policy issues are variously labeled as public interest groups,17
citizen groups,18 or social movements.”” These particular
terms are used to distinguish between citizen and
community-based groups, which as a whole differ in their
goals from groups representing either business or professional
interests. According to the noted economist Mancur Olson’s

20

seminal work The Logic of Collective Action,” such not-for-

profit groups typically experience considerable difficulty
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organizing and mobilizing action. Groups of this type usually
seek collective benefits that are often non-material, such as
preserving endangered species or promoting civil rights and
are inclusive rather than exclusive in nature (that is, the
benefit sought will accrue to everyone regardless of their
contribution to securing it). Despite these rather formidable
obstacles, however, public interest groups have grown
dramatically in number and in size in virtually all U.S. states
and in urban and rural areas alike in recent decades, and they
have become important players in the American state and local
government public policymaking process.

Interest groups are highly diverse in terms of their size,
the resources at their command, the scope of interest and
activities in which they engage, their policy preferences, and
their organizational form. They can be involved in a host of
state and local government policy issues, including the areas
of environmental protection, poverty reduction, public safety,
child health and welfare, gender equity, and transportation
system reform. Such groups can be of the large-scale
membership type organized nation-wide, or they can be
community-based and focused on local conditions.
International organizations (commonly referred to as
‘international nongovernmental organizations, or INGOs),
issue-focused think tanks (e.g., The Heritage Foundation, the
Vera Institute), and activist organizations (e.g., Habitat for
Humanity, Doctors without Borders, the Union of Concerned
Scientists) also often engage in policymaking in U.S. state and
local governments on a selective basis. According to David
Korten of the People-Centered Development Forum, many
community-based and grass-roots public interest groups have
been effective advocates of public policies that are intended to
promote sustainability:

..the environment, peace, human rights, consumer rights
and women’s movements provide convincing examples of
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the power of voluntary action to change society. This
seeming paradox can be explained by the fact that the power
of voluntary action arises not from the size and resources
of individual voluntary organizations, but rather from the
ability of the voluntary sector to coalesce the actions of
hundreds, thousands, or even millions of citizens through
vast and constantly evolving networks that commonly lack
identifiable structures, embrace many chaotic and
conflicting tendencies, and yet act as if in concert to create
new political and institutional realities. These networks are
able to encircle, infiltrate, and even co-opt the resources
of opposing bureaucracies. They reach across sectors to
intellectuals, press, and community organizations. Once
organized, they can, through electronic communications,
rapidly mobilize significant political forces on a global
scale.”!

Although interest groups differ quite widely in their human,
financial, and organizational resources,?? in general it can be
said that community-based and grassroots groups tend to be
understaffed and poorly financed in comparison with
organizations that represent private sector interests such as
the petrochemical industry, the pharmaceutical industry, the
telecommunications industry, the insurance industry,

agricultural commodity groups, ete.

Most community and
grassroots nonprofit groups are managed by either an unpaid
or poorly compensated staff and claim very few official
members, although some have developed large memberships
and/or long lists of generous financial contributors and have
hired skilled researchers, lawyers, and organizational
managers.24 Moreover, interest groups can have two
fundamentally different types of memberships — one
composed exclusively of individual citizens, and another
consisting of representatives of large institutions, business

firms, or state and local governments.25
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Some observers of interest groups also note that there
is an increasing use of professional agents such as lobbyists
and political consultants, professionals (often former elected
public officials) who are adept at influencing policy processes
and mobilizing support or posing opposition to public policy
initiatives.?® According to the research conducted by political
scientist Andrew McFarland, it is as much the skill of such
agents that determines the groups’ success as it is their size of
membership or financial resources.”’

Another source of influence and success in the policy
process is the formation of coalitions of interests. Such
alliances feature numerous smaller groups or businesses as
members rather than individual citizens. These coalition-type
groups can become a formidable political force due to their
pooled financial resources and their freedom from
dependence upon highly variable individual membership dues.
Another source of group strength identified by political
scientist Jack Walker is the role of powerful patrons who are
located outside of the group but who provide critical financial
and social networking resources.”® The support of the many
private foundations (e.g., the Nature Conservancy, the Russell
Family Foundation, the Northwest Area Foundation, the John
D. and Catherine T. MacArthur Foundation), of wealthy
individuals (e.g., Bill Gates, Paul Allan, Norton Simon, etc.),
and of government agencies (e.g., Environmental Protection
Agency, Booneville Power Authority, U.S. Department of
Energy) allows some environmental and public health groups
to reduce their reliance on individual memberships dues.

A variety of strategies developed to influence the policy
process have been identified by social scientists who study the
policymaking process in state and local government. Central
among these strategies are the various forms of lobbying of
elected officials and governmental agencies, the organizing of
grassroots activists to mobilize public opinion, the building
of coalitions with other like-minded groups, and the making
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of strategic financial contributions to supportive politicians.29

The specific strategy (or combination of strategies) used by
a particular organization is influenced by various factors,
including the types and amounts of resources available to it,
the perceived effectiveness of the strategies available, and the
governmental structure in place. Large memberships give
interest groups an advantage in letter writing, in the staging
of public demonstrations, and in the training of volunteers
to carry out grassroots activities. In contrast, those
organizations possessing few members but commanding large
budgets generally wish to focus on influencing the election of
key decision-makers or lobbying such decision-makers after
the holding of elections. The latter has been the preferred
strategy for industry and commercial interests, and as a result,
many industrial interests have benefited significantly from
governmental programs and from government subsidies.
Regardless of the size of their budgets and memberships,
however, Berry observes the following about interest groups:
“ (they) have strong reasons to convince people at the
grassroots of the righteousness of their arguments, believing
that changed public opinion will eventually lead to changed
elite opinion.”30 This long-term perspective is especially the
case in the advocacy of sustainability, in light of the fact that
issues of sustainability are becoming popular among citizens
in postindustrial countries.”!
Table 4.1 provides information derived from a 2015
random sample survey of public interest groups and NGOs
involved in the promotion of civil society, or civic engagement

and public education on public affairs.>

The diversity of
resources used by advocacy groups working in civil society
is apparent, as well as the heavy reliance on members and
volunteers to raise the resources needed and carry out
necessary group activities. Around two-thirds of the groups
taking part in the survey have some type of membership in

an advocacy group, including individual and institutional
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members; and virtually all of the groups spend a substantial

amount of their time pursuing resources rather than directly

advocating on behalf of their public policy objectives.

Mean/Median Number of Paid Staff:

Full time: 9.3/4.0
Part time: 4.0/4.0
Mean/Median Number of Volunteers: 11.4/8.0
Individual memberships:

% Yes: 84.7%

% No: 15.3%
Mean/Median Number of Members: 363.5/221.5
Individual membership trend last two years:

% Grown: 30.0

% Stayed the Same: 52.7

% Declined: 17.3
Institutional/other types of memberships:

% Yes: 66.1

% No: 339
Mean/Median Number of Other Memberships: 23.3/19.0
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Types of other members (% indicating members):

% Civic/community organizations: 377
% Government agencies, etc.: 227
% Research organizations: 36.4
% Businesses/corporations: 43.9
% Labor organizations: 4.0

% Clubs: 26.5
% Environmental organizations: 26.5

Budget status last 2-3 years:

% Increased above inflation: 311
% Kept pace with inflation: 46.3
% Decreased: 22.6

Percent time spent finding resources:

0% to 10%: 373
11% to 25%: 48.0
26% to 50%: 12.4
51% to 75%: 2.3
76% to 100%: 0.0

Budget sources (% receiving from source):

Membership dues: 73.4
Fees for services: 63.3
Fundraising activities: 71.2
Domestic donors/grants: 62.1
National government: 22.6
Regional (oblast/state) government: 22.6
Municipal government: 15.3
Business: 31.6
Individual gifts: 67.8
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Table 4.1 NGO Resources and Capacity—2015. (N=175)

The survey in question asked these public interest groups
about the types of strategies they used and about the activities
in which they engaged, including their interactions with
government, the public, other groups, and the mass media.
The strategies listed in Table 4.2 range from traditional forms
of influence such as lobbying government officials to elite-
challenging activities such as organizing and staging political
demonstrations and engaging in protests. While many of
these groups are active at various levels of government, most
groups have more influence in state and local government
rather than the national government. This observation
substantiates former U.S. House of Representatives Speaker
Thomas “Tip” O'Neill's often-quoted remark, “all politics are
local” Another finding supportive of the discussion above is
that public interest groups promoting a civil society spend a
great deal of time trying to educate the public and working
in concert with other groups to promote their agenda. Of
course, the strategies of such public interest groups and
industry-based groups are partially dependent on the
structure of government and its potential points of access, as
we will note later in this chapter.
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Question: “Given your organization’s goals, please indicate how often your
organization engages in the following activities (regarding group-state
relationships).” [N=175]

Somewhat Very
Never Infrequently Frequently

Frequentl Frequentl
(%) (%) @Y (%) oY

Participation
in the work of
government
commissions
and advisory
committees

0% 9% 34% 34% 23%

Contacts with
people in local
and state
government

8% 14% 15% 46% 18%

Contacts with
members of
national
government

14% 18% 28% 24% 16%

Contacts with
leaders of
political
parties

9% 21% 31% 27% 12%

Legal recourse

tothe courts 50, 5o, 31% 14% 3%
of judicial
bodies
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Question: “Given your organization’s goals, please indicate how often your
organization engages in the following activities (regarding group-public/

group-media relationships):” [N=175]

Never Infrequently

(%)

Efforts to

mobilize public
opinion through 2%
disseminating
information

Organizing
demonstrations,
protests, 18%
strikes, or other
direct actions

Contacts with
people in the 2%
media

Contacts with N
other NGOs 3%
Organizing
conferences
and training for
other NGOs

11%

Organizing
conferences

and training for 2%
interested

citizens

(%)

3%

34%

5%

15%

19%

1%

Somewhat
Frequently
(%)

20%

32%

26%

16%

21%

29%

Frequently
(%)

37%

10%

36%

25%

22%

39%

Very
Frequently
(%)

38%

6%

31%

42%

27%

28%

Table 4.2 Strategies and Activities of Interest Groups—2006

Yet another interesting finding derived from this study

is the degree of self-perceived success of these groups. The

survey results presented in Table 4.3 indicate that 68 percent

of the civil society groups believe they are either “effective” or

“very effective” in working with citizens. The second-highest

level of self-assessed success noted is that of working with

local governments,

followed by working with

state

government and working with political parties. Working with
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the national government elicited the lowest level of self-
assessed perceived success.

Question: “In your opinion, how effective is your organization in working
with the following organizations and citizens?” [N=175]

Not Somewhat Effective X?fer}; tive
Effective (%) Effective (%) (%) (%)
Local 19% 32% 30% 19%
overnment
State
Government 23% 38% 25% 14%
gatw“al 36% 36% 20% 8%
overnment
Political Parties 29% 32% 24% 15%
Citizens 8% 24% 38% 30%

Table 4.3 Self-Perceived Effectiveness of NGOs—2015

4.D — Social Movements

As discussed previously, political scientists have identified
two distinct forms of political participation intended to
influence public policy — i.e., the “elite-directed” and “elite
challenging” modes of political action. Contemporary studies
of the policy process in postindustrial societies indicate that
the elite challenging mode of politics has been very effective
in bringing about policy change when it is associated with
the development of a social movement. Social movements are
broad-based efforts to change societal institutions and
practices that emphasize a collective identity reflective of an
identifiable set of shared values. Social movements
encapsulate a broad range of concerns and engage a large
number of organizations and individual citizens who become
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united for a particular cause. Such movements have included
the causes of the Prohibition of the Manufacture and Sale
of Alcohol, Workers’ Rights, Civil Rights, Environmental
Protection, and Women’s Rights. All of these movements
affected state and local politics and public policymaking in
state and local government. Currently, the Gay and Lesbian
Rights movement is also very active at state and local levels
of government. Efforts to promote the recognition of benefits
associated with civil unions and the legal recognition of gay
marriage are public policy changes being sought by this
contemporary social movement.

Sociologists and political scientists who have studied
social movements have identified some characteristics
associated with social movements that have been successful in
the past; these characteristics include the following:33

1. Sufficient financial resources to recruit and educate new
members and to promote the desired policy outcomes in the
general public:

Having sufficient financial support is particularly important
in areas where the proposed changes are strongly opposed by
groups with substantial resources.

2. Involving people and organizations with prior grassroots
experience:

Having staff and leadership skilled and experienced in
grassroots politics expedites successful organizational efforts.
This is likely the case because experienced people are more
likely to know which strategies work and which do not work
under given circumstances. Experienced people are also more
likely to be connected to affected communities and know the
political landscape within which the recruitment of movement
participants can be accomplished.

3. Identifying emotional issues to motivate people to
participate:

This process is known as “dramatic spotlighting,” and it
occurs in cases wherein events that lead to public outrage are
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carefully highlighted for the media and potential participants.
There are many examples of injecting emotion into a natural
resource and environmental policy issues — such as the
filming of the clubbing of baby seals in annual hunts in Canada
by Greenpeace and a 1970’s EPA television commercial using a
stately Native American elder with tears coming from his eyes
after coming upon a polluted river; while these are particularly
noteworthy examples, many others could be given.
4. Using a “micro-mobilization” approach:

Organizing small informal and formal groups at the local
level, all connected to a much larger network or coalition, has
been found to be an important component of successful social
movements in the past. Having people interact at the local
level creates social bonds among otherwise isolated persons,
and these bonds increase issue interest and participation in
social movement activities. At the same time as local bonds
are being built there must be an ongoing connection to a
larger movement; locally bonded people scattered across a
myriad of communities are more likely to take part in
movement activities if they believe large numbers of others are
also participating in other localities facing the same problems
they are dealing with in their own community. Examples of
relatively successful movements would be the women's
suffrage movement (i.e., “first wave” feminism), the civil rights
movement, and the early environmental movement in the
1960s and 1970s.

5. The absence of crosscutting cleavages:

Crosscutting cleavages —such as liberal versus
conservative, rural versus urban, etc. within a social movement
— often lead to political conflict and undercut efforts at
building a large, cohesive and effective movement. Successful
social movements in the past have grown more inclusive over
time, but start with a core set of fairly uniform actors who
maintain a steadfast focus on their shared cause.

6. Having a diverse and “co-optable” communications
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network:

Successful social movements tend to develop
communication networks that connect large and diverse
numbers of people to the cause — the greater the number
and diversity of people actively participating in the network,
the more likely the movement will be successful. The
communication network needs to connect individual and
group participants in the movement to one another, it needs
to connect participants with the mass media, and it needs to
connect the movement with potential new participants.

7. Having capable and competent leadership:

Articulate and charismatic leaders and organizers are much
more likely to inspire emotion and participation than passive
followers and inarticulate leaders. If leaders are identified as
being too partisan or allied too closely with a particularly
divisive interest group, then their ability to lead a broad- based
movement is diminished.

8. Having an optimistic expectation:

This characteristic of successful social movements is
related to sense of efficacy. People have to feel they are joining
ranks with large numbers of like-minded people, and that their
own participation will contribute to the success of the
movement. While this is a very difficult characteristic to
engender in contemporary America, with only 60 percent of
the eligible population participating in the electoral process
it is nonetheless very important for successful social
movements. (9) Encouraging solidarity instead of free riding.
With many state and local issues in the political sphere, there
are many free riders — people willing to sit back and watch
others take action and then benefit from those actions without
themselves having contributed their fair share. Successful
movements are able to move people to take private actions
that contribute to collective political action (writing letters,
attending public meetings, voting for supportive candidates,
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joining groups, donating money, etc.) despite the temptation
to free-ride on the sacrifices of others.

4.E — Citizens

As discussed previously, there are a variety of ways that
citizens can influence state and local policy processes as
discussed above — traditional and elite-challenging methods.
Traditional methods would include:**

1. voting in elections.

2. working on political campaigns for candidates or
political parties, which could include convincing others
how to vote, attending rallies or meetings, and fund-
raising activities.

3. communal activities such as working with groups to
solve community problems or contacting governmental
officials.

In contrast, elite challenging or “unconventional” political
participation could include:

1. signing petitions

2. participating in lawful demonstrations.

3. participating in boycotts.

4. participating in unofficial strikes.

5. taking part in “sit-ins” and the occupation of
buildings or facilities in order to dramatize a claimed
injustice.

While citizens can take a number of steps to participate
in politics, overall participation in the United States compared
to many other democracies is noticeably lower, particularly in
recent years. In addition, not all segments in American society
participate in elections at equal rates. The statistics displayed
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in Table 4.4 show voting rates for various sociodemographic
characteristics in the 2016 general election. In regard to who
was most likely to register to vote and then actually vote,
the U.S. Census study of the 2016 general election found the
following:35

Women are more likely to vote in the election than men: 63
percent of women reported voting compared to 59 percent of
men.

Voting rates were much higher for older-aged citizens when
compared to younger voters — 73 percent of citizens 65 years
and older voted in the election compared to 43 percent for the
18 to 24 age group.

The higher the level of educational attainment, the more likely
a citizen was to vote; 74 percent of citizens with a bachelor’s
degree voted compared to 35 percent of those with less than a
high school diploma.

Citizens who are employed are significantly more likely to
register and vote than those of lower income and less than full
employment.36

There are differences in the likelihood of voting among various
ethnic and racial groups, with Non-Hispanic white citizens
being significantly more likely to take part in elections as
compared to Blacks and Hispanics.

Race and Hispanic Origin 2016 (%)
White alone, not Hispanic 65

Black alone 59
Asian alone 49
Hispanic (of any race) 48

Sex 2016 (%)
Men 59
Women 63
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Age 2016 (%)
18 to 24 years 43

25 to 44 years 56

45 to 64 years 67

65 plus years 73
Educational Attainment 2016 (%)
Less than high school graduate 35

High school graduate or GED 51

Some college or Associate degree 63
Bachelor’s degree 74
Advanced degree 80
Employment Status 2016 (%)
In the civilian labor force 63
Unemployed 50

Not in the labor force 58

Table 4.4 Political Participation by Group in 2016 General Election

While there was much interest among many groups in the

2016 General Election, a U.S. Census Bureau Report concluded

that:

Voting rates have also historically varied according to age,

with older Americans generally voting at higher rates than

younger Americans. In 2016, this was once again the case,

as citizens 65 years and older reported higher turnout (70.9
percent) than 45- to 64-year-olds (66.6 percent), 30- to
44-year-olds (58.7 percent) and 18- to 29-year-olds (46.1

percent).g‘7

The 2016 U.S. Bureau of the Census report on civic

participation asked citizens who reported they did not vote
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WHY they did not take part in the election, and they
documented the following self-reported reasons:

14.3 percent said they were too busy with conflicting schedules.
11.7 percent reported they were ill or disabled.

15.4 percent indicated they were not interested.

24.8 percent did not like any candidates or issues.

7.9 percent were out of town.

4.4 percent experienced registration problems.

3.0 percent said they forgot to vote.

2.1 percent found the polling places inconvenient.

2.6 percent had transportation problems.

Because a high level of citizen engagement in governance
is an important component of civil society and sustainable
communities alike, some state and local governments pursuing
sustainability have tried to address some of these reasons for
not participating with specific public policies. Increasing
citizen participation is important to state and local
government because:

1. voting and attentiveness to public affairs lie at the
heart of the democratic principles upon which the
United States was built.

2. citizen participation provides legitimacy to state and
local policy decisions to the extent that people recognize
that their concerns were incorporated into the laws
under which we all must live.

3. citizen engagement can increase the citizens’ sense
of attachment to the community and engender the “co-
production” of public goods - that is, citizens promote
the public welfare by voluntary actions motivated by a
sense of civic duty (e.g., recycle to reduce solid waste,
maintain safe lighting on private property, make
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donations to the Red Cross, United Way, Community
Food Banks and the like to provide for those in need).

4. it helps to maintain and reinforce community
networks and social connections, thus increasing the
ability of communities and states to respond to natural
and economic disasters.

5. heightened public participation also can lead to
enhanced momentum to implement new policies and
energize community-based initiatives needed to
promote sustainability.

Some examples of state and local efforts to increase
citizen participation — not only in elections, but also for
service on citizen review boards, planning commissions and
other venues, include the use of e-government techniques
(i.e., providing useful policy-relevant information on the
Internet and allowing on-line voter registration), allowing
voting before election day, allowing more flexible voter
registration opportunities at numerous venues such as on
election day, at schools, in hospitals, and in vote-by-mail
systems present in Oregon (for all elections) and other states
for many state and local elections. Concerning this latter
approach of making voting easier, many states that have
traditional polling station elections are also allowing a very
flexible system for absentee voting by mail.

One argument that some observers have made
concerning the relatively lower rates of participation in the
U.S. when compared to other postindustrial countries is that
we have a large number of elective offices subject to election
due to our federal system. It is estimated that 521,000
governmental positions are subject to election nationally when
national, state and local offices are combined. The sheer
number of positions and candidates that the typical U.S. voter
must consider on their ballot is overwhelming. In stark
contrast, in many other democratic countries where
parliamentary systems are in place (see below), citizens have
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only one or two offices to fill per election, making the electoral
process is far less burdensome on the voter.

4.E.I — Initiative and Referenda:

One way that citizens can affect public policy and even
amend state constitutions or county and city charters directly
is through the initiative process. In over a third of the states
and in many local governments the initiative provides citizens
a process to vote on proposed constitutional amendments,
statutes or ordinances. The initiative process originates from
a certain number of registered voters (the number depends
on the state and the nature of the proposal) signing a petition
to place an issue on the ballot. With a sufficient number of
validated voter signatures either an indirect or direct initiative
process ensues. Under the indirect form, an issue is first
referred to state legislature for consideration, and then if the
legislature does not enact the measure, that same measure
is placed before the electorate to decide. In the direct form
of the initiative, a measure is directly forwarded to voters
for their consideration without passing through the state
legislature. In many states, the legislatures can also refer a
specific measure to the voters for approval or disapproval.
This process is called a referendum and differs from the
initiative process because the measure originates with the
legislature. All of these types of votes collectively are referred
to as “ballot measures,” “propositions,” or simply “initiatives,’
depending on the state.

The initiative and referendum process is thought to have
originated in the Greek city-states studied by Aristotle, and
both methods of direct legislation by the people have been
used at various times throughout the centuries in countries
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such as Switzerland, France, Australia, Ireland, the United
Kingdom, and the United States.>® In the United States, the
initiative and referendum processes were used by many states
to both adopt and later revise their original constitutions.
South Dakota was the first state to adopt the initiative process
in 1898, followed by Utah in 1900, and then Oregon in 1902.
Twenty-four states now utilize some form of the

initiative process. The impetus for the adoption of the
initiative process in most states was a growing sentiment
among the public that there was widespread corruption in
legislative politics whereby the interests of citizens were too
often ignored and those of “moneyed interests” were
protected by nefarious lobbyists. The presence of patronage-
ridden “political machines” in major cities and many state
legislatures, whose exploits were covered in muckraking
newspapers by investigative reporters, added to the public
distrust of state legislatures at the turn of the century. Within
this historical context, the initiative process was adopted as
a means to circumvent state legislatures by allowing voters
to enact laws directly. It was expected at the time that the
initiative process would serve as a check on the state
legislature — a warning signal from the people that, if too long
ignored, they could take matters into their own hands to pass
laws they wanted even if their elected representatives were
not prepared to do so.

Arguments commonly made in favor of direct democracy by
its advocates include the following:39

It makes legislatures more responsive to public opinion.

It allows citizens to take their policy preferences directly to the
public for action.

It stimulates public debate over important policy issues.

It increases citizen interest and, thus, participation in elections.
It contributes to higher levels of trust in government.
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Critics of the initiative process offer the following counter-
arguments.40

It often leads to the adoption of poor public policies because
the public generally lacks the skills, knowledge, and/or desire
to cast informed votes during elections.*!

It promotes the “tyranny of the majority” (majority riding
roughshod over the rights of minorities) and is potentially
dangerous for disadvantaged minority interests.*?

It often does not reflect the will of the people because those
who vote on initiatives often are not representative of the
population at large.43

It is controlled by the very interests (i.e., special interests) that
it originally sought to circumvent.**

It does not contribute to more responsive and accountable
legislatures.

Yet another way in which citizens can directly, or in some
cases indirectly, influence the governmental process is
through recall provisions. This citizen empowerment process
allows registered voters to petition to recall elected (and in
some cases appointed officials) through popular elections.
Most states allow recall elections for local government
officials, but at the state level only 18 American states permit
recall elections to remove elected or appointed officials. A
famous example of the use of the recall occurred in 2003 when
Governor Gray Davis of California was recalled in connection
with the mismanagement of the state’s electric energy
management policy in a way that made the state’s citizens
vulnerable to extremely high charges occasioned by the
nefarious dealings of the Enron Corporation (some of whose
officials are in federal prison today for their role in those
dealings). The recall of Governor Davis gave rise to the
election of the former movie actor and political novice Arnold
Schwarzenegger.

Chapter 4: Key Actors and the Policy Process in State and Local
Governments | 151



Citizenship - What Can I do?

In Professor Russell Dalton’s new book, The Good
Citizen: How a Younger Generation is Reshaping
American Politics (2008), he identifies two types of
citizenship where people can get involved in their
communities. The first type of citizenship is “duty-
based” and the second he calls “engaged.” Below are
some ways people can participate in both of these
types of citizenship.

Duty-based Citizenship reflects traditional forms of

political participation:

1. Get registered to vote. Voter registration
opportunities exist where you get a driver’s license
(e.g., Department of Motor Vehicles, etc.), your county
courthouse, etc. Several webs

2. Vote in an election. Contact your Secretary of
State’s website to learn about the election schedule in
your jurisdiction.

3. Join a political party. Search the web for local
meetings of political parties and attend to see if your
views are in line with those of a political party.
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4. Contact your elected representatives by email or
letter and let them know how you feel about the
issues.

For more information on how you can register to
vote, to get involved, and to find information about
candidates for office or initiative and referenda, go to
Project Vote Smart’s website:
http: //www.votesmart.org/

Engaged Citizenship reflects a new and broader range of
activities that includes social concerns and the welfare of
others.

5. Participate in providing housing for low-income
families through programs such as habitat for
Humanity.

6. Volunteer for local Earth Day Activities (April 22)
such as beach and park cleanup or an environmental
“teach-in”

7. Join a watershed group or council to help protect
and improve streams and rivers in your area.

8. Many cities have neighborhood associations
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where community members design programs to
enhance community livability.

9. Help your local food bank collect food for needy
families.

For more information on how you can volunteer and the
opportunities in your community, go to Youth Volunteer
Corps of America’s website: http: //www.yvc.org/ or go to
the Americorps’ website at: http: //www.americorps.gov/

4.F — Media

The mass media play an important role in state and local
government policy processes. In the U.S. “children spend
more time in front of television sets than in school,” and more
than two-thirds of the people in the country “report they
receive all or most of their news from television” - given these
facts and given the growth of the electronic mass media it
is clear that the media are enormously important as a factor
45 With the advent of worldwide
television coverage due to the extensive proliferation of

in state and local politics.

satellite transmitters and receivers, as well as the rapid
expansion of the world wide web and the Internet, the
transmission of information globally is virtually instantaneous
and the potential impact of this information has been
enhanced greatly over what it was in the past. The strategic
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use of visual images and the near-real-time dissemination of
graphic scenes is a powerful means to create and maintain
concern for a specific issue. For example, a picture of a dying
bird mired in oil is a great deal more moving than is a short
oral “talking head” report that a tanker is leaking crude oil

off a coastline somewhere.*®

This type of strategic media
messaging by interest groups and political parties is especially
important in an era of globalization where a wider audience
has access to new sources of public affairs-relevant
information and this audience is being exposed to more
diverse messages concerning state and local governance
issues than ever in the past.

In addition to noting these aspects of the new potency
of the mass media, it needs to be stated that the mass media
traditionally perform certain important functions that are
essential to state and local government and politics, including
the following.

Formation of public opinion: the mass media provide
information and the reporting of diverse viewpoints that help
citizens form their own views of public policy issues.

The mass media help to prioritize public policy issues that come
to the attention of state and local government. In one sense,
the mass media can serve as a “marketplace” of ideas; in another
sense, they help determine what issues come to the attention
of policymakers based on their independent assessment of the
“newsworthiness” of particular stories and issues.

The news media, particularly the print media, serve as an
important “watchdog” over state and local governments and
officials, providing a check on corruption, inadequate attention
to matters of public concern, unethical conduct, and
bureaucratic malfeasance.

The media collectively provide an essential link between
citizens and their government in a democracy by helping
communicate public policy-relevant information, policy
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preferences, and societal values back and forth between
citizens and their governmental leaders and civil servants.

According to a 2017 public opinion study conducted by
The Pew Research Center, the main source of political and
campaign news for most Americans is television (50%),
followed by online sources (43%), radio (25%), and newspapers
(18%).47 Additional findings in the 2017 study included the
following trends:

* The gap between online and television news consumption is
narrowing.

* The use of mobile devices for information continues to grow.

* Older cohorts are “driving the growth in mobile news use”

» Sixty-seven percent of Americans “get at least some news on
social media”

* The less educated are increasingly getting their news on social
media.

* About a third of Americans “say they often see made-up
political news online”

* While social media use is increasing, Americans “have low trust
in information from social media.”

* The most common pathways to online news are visits directly

to sites or through social media.*8

The Pew Research Center’s annual assessment of the news
media in 2018 is somewhat dire for the industry and potentially
for an informed electorate:

The audience for nearly every major sector of the U.S. news
media fell in 2017 - with the only exception being radio.
The evening audience for both local and network TV news
declined 7%, while for cable it fell 12%...Meanwhile, digital-
native news sites’ audiences declined by 5% in terms of
monthly unique visitors in 2017...and the circulation for U.S.
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daily newspapers, whose audience has been steadily

declining for several decades, fell by 11% last year.49

4.G — Corporations and Economic Interests

Businesses and multinational corporations are another
set of actors that are extremely important in the political life
of state and local government. The noted scholar Charles
Lindblom argued convincingly that business enjoys a
“privileged position” in American politics generally, and in
state and local government in particular. In capitalist or
market-based economies such as ours, it is private
corporations rather than government that run crucial sectors
of the society.SO In many democratic countries significant
portions of what are private sector businesses in the U.S.,
such as energy production, airlines, medical care, and health
insurance, are “nationalized” and are operated by the
government. This fact means that private interests in the U.S.
command far more wealth, power and influence vis-a-vis
governmental authorities than is the case in virtually any other
contemporary democratic nation.

Some critics of American society argue that the power
possessed by private corporations has increased markedly in
recent decades as a direct consequence of the globalization
of local economies and the explosive growth of multi-national
corporations. They argue strongly that the combination of
these two factors has lead to the exercise of undue corporate
influence on state and local governments that are required to
regulate and or levy taxes on some of the activities of these
powerful interests. The implications of this increasing role
for global corporations in local communities replacing locally
owned, locally financed and locally operated small businesses
are rather ominous for state and local government in the U.S.
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This is the case in part because interests far removed from
the community will decide the ultimate fate of that community
rather than the community itself, and also because- generally
speaking — business interests oppose public policies “that they
believe would impose significant new costs on them or
otherwise reduce expected profits” regardless of their
potential benefit to the broader community.51

While virtually all political scientists agree that business
interests command a great deal of influence in state and local
government, there is disagreement among social scientists on
just how much influence business interests actually exercise in
the policy process. As the discussion of public policy models
found at the end of this chapter illustrates, some scholars
make the argument that corporations dominate the policy
process, both nationally and intemationally,52 while others
argue that business is just one of the many powerful interests
5 The highly regarded
American political scientist Robert Dahl persuasively argues,

involved in the policy process.

however, that those who own and control corporate and
personal wealth pose special problems for democratic systems
and public policy:

...ownership and control contribute to the creation of great
differences among citizens in wealth, income, status, skills,
information, control over information and propaganda,
access to political leaders... [and] differences like these help
in turn to generate significant inequalities among citizens
in their capacities and opportunities for participating as
political equals in governing the state.”*

This observation suggests that in the United States and
other market-based economies, business interests represent
not merely one of many contending interests in state and local
governments, but represent among of the most important
actors involved in public policymaking in those governments.
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4.H — Political Parties and Elections

Political parties are important actors in state and local
public policy processes throughout the country. Typically,
political parties “reflect a political culture with distinct world
views” that are organized to “seek power in government.”55
While the Founding Fathers tried very hard to insulate the new
nation from the development of factions and parties through
the constitutional arrangements of federalism, separation of
powers and checks and balances, they obviously were not
entirely successful in that effort. By 1800 the United States
was one of the first countries in the world to have nationally
organized political parties. With continental expansion and
population growth through mass immigration and the
resulting expansion of the electorate — in addition to historical
reforms enfranchising African Americans and women —
political parties provided the principal means to mobilize
voters through what we have called “elite-directed” politics in
our preceding discussion.

Political parties provide a means for the organization and
direction of competition for political power. They prioritize
issues to be addressed by government and recruit candidates
to stand in elections at the national, state and local levels
of government. After elections are held, the winning party
takes control of the government and the minority party calls
into question the majority party’s actions in areas where they
believe it is subject to criticism that will resonate with citizens
in the next election. This constant give and take, action and
reaction between the political parties serves to keep the public
informed about the actions of their government and aware of
alternates possible to existing policies and practices.
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Political parties can also facilitate the work of state
government if the same party controls both the legislature
and governor’s office, thus minimizing the often-divisive effect
of separation of powers and checks and balances. Divided
control of state government by different parties makes
governance more difficult, requiring skillful negotiation to
bring differing policy preferences into some degree of accord
to permit effective action to address the problems requiring
government attention. Typically, the presence of divided
government at the state level acts to restrain the scope of
government initiatives to address public problems and leads
the respective parties to request a “mandate to govern” in the
next election.

The principal function of political parties in democratic
countries is “..the development of a solid and durable linkage
between the party’s electorate and the policymakers...parties
are expected to represent the social composition of those who
mandate them and to respond politically to the demands of
their electorate”® Some additional functions carried out by
political parties in the U.S. include:

* They represent groups of interests in U.S. states and
communities. Once elected, however, elected officials not only
represent their own party supporters but they also must govern
in the interest of all of the constituents in their respective
jurisdictions.

* They help to simplify choices for voters by organizing and
articulating alternative positions on the issues facing the state
and local governments wherein they operate. Parties also help
to recruit and educate candidates for public office so that
citizens can make judgments as to whom to trust with the grant
of public authority in pending elections.

» They can help to stimulate interest in public affairs, in elections,
and in democratic governance in general. By explaining their
positions on the issues, political parties can help to inform and

160 | State & Local Government & Politics



shape public opinion.

There are different types of political parties in democratic
countries, with missionary parties and broker parties being
two of the major subdivisions. Missionary parties tend to be
rather ideological in orientation, in a sense of proclaiming
a “mission” to fulfill if elected to office in terms of specific
public policies and programs. Missionary parties often enter
elections with a “manifesto” or “platform” of specific and
detailed policy actions to be undertaken if successful in the
election. These parties are able to maintain a focused agenda
because they tend to exercise a high degree of control over
membership and carefully monitor who is allowed to make use
of the party label as a candidate. The political party leadership
itself selects who will be the candidates standing in local
elections and who will serve as leaders of the party. Missionary
parties are most often found in parliamentary-style
governments and are seldom seen in state and local politics in
the U.S.

In our country, the political parties are far less
ideologically oriented and seek to “broker” a multitude of
interests in order to appeal to the widest segment of the
electorate. Broker parties have weak control over their
membership since it is typically self-selected, and those
interested in elective office generally nominate themselves in
American politics. Candidates for office in our country are
selected through the use of primary elections and caucuses
— two candidate recruitment processes that allow interested
voters within each party to make the selection of their party’s
candidates instead of the party leadership. The use of
primaries to select candidates is a unique feature of American
politics when compared to other post-industrial democracies.
This practice ensures that political parties in the U.S. are
less ideologically cohesive than their counterparts in other
countries, and the decentralized power structures of the
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political parties reflecting American federalism ensures, as
well, that regional and sectional differences will permeate the
national Democratic and Republican parties alike.

American political parties can be generally characterized
as centrist concerning policy preferences when compared to
parties in other post-industrial nations. Republicans and
Democrats draw support from almost every major
socioeconomic group, with a few noteworthy exceptions. For
example, African American people vote overwhelmingly
Democratic (82 percent voted for Hillary Clinton in the 2016
presidential election). Survey data from the Pew Research
Center gathered in 2017 indicate that the Republican Party
tends to receive disproportionate support from middle- and
upper-income groups, whites, and conservatives, while the
Democratic Party tends to receive disproportionate support
from African Americans, Hispanics, liberals, women of lower-
income, and groups with less education (see Table 4.5).57 That
said, neither party has a monopoly of support from any of
these groups. Given the socially broad-based support for each
party, they are first and foremost interested in winning
elections and less interested in remaining ideologically “pure”
in all of their actions and public positions. This desire for
electoral success generally leads the Republicans and
Democrats alike to try to appear ideologically moderate in
general elections, and label their opponents as being “extreme”
in their views.

Gender: Republican/Lean Republican (%) Democrat/Lean Democrat

(%)
Women 37 56
Men 48 44
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Republican/Lean Republican

Democrat/Lean

Race/Ethnicity: (%) Democrat (%)
ﬁfricqn 3 84

merican
Hispanic 28 63
White 51 43
Age: Republican/Lean Republican = Democrat/Lean

ge: (%) Democrat (%)
Millenials 34 58
Generation X 43 48
Baby Boomers 46 48
Silent
Generation 52 43

A Republican/Lean Democrat/Lean

Education: Republican (%) Democrat (%)
High School Graduate 47 45
or Less
Some College 45 47
E/Iollege Graduate and 36 58

ore
Income: Republican/Lean Republican Democrat/Lean

’ (%) Democrat (%)

Less than
$30,000 18 74
$30,000 to
$74,999 25 64
$75,000 plus 41 54

Table 4.5 Party Identification by Demographic Groups—2017 (Total
Republican / Lean Republican %: 42; Total Democrat / Lean

Democrat %: 50)

This “playing toward the middle” approach is re-enforced
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by the fact that many voters characterize themselves as
neither Republican nor Democratic in basic leaning, but rather
see themselves as independents that can vote for either party’s
candidates depending on whose message is more appealing.
These fundamental conditions motivate each major political
party to tolerate a diversity of opinions and accommodate
a wide range of policy preferences within their ranks. The
American broker style of political parties has allowed both the
Democratic Party and the Republican Party to absorb third
parties and even broad social movements over the years. This
is not to say there are no differences in policy preferences
between the parties and their supporters, just that the gap
between the parties is relatively narrow in comparison to
parties operating in other democratic countries. A recent
example of partisan differences between Republican and
Democrats can be found in a 2017 Pew Research Center public
opinion poll concerning explanations of why people are either
rich or poor needs. In that survey, it was found that whereas
56 percent of the Republicans surveyed believe people are
poor because of a “lack of effort,” only 19 percent of Democrats
agreed with this explanation (see Table 4.6).58

Why a person is Republican / Lean Democrat / Lean
rich: Republican (%) Democrat (%)
“Worked harder” 66 29
1'Ha”d advantages in 21 60
ife

. . Republican / Lean Democrat / Lean
Why a person is poor: Republican (%) Democrat (%)
“Lack of effort” 56 19

“Circumstances beyond 32

control” 7

Table 4.6 Partisan Differences Why People Rich and Poor, 2017
Another important feature of the U.S. political party
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scene at both national and state levels is the existence of the
two-party system. Since the 1860s the same two political
parties have dominated the American political system —
Democrats and Republicans. Most Americans today consider
themselves to be either Republicans or Democrats, and while
an increasing number of Americans are identifying themselves
as independents, they still vote for the two main parties at the
ballot box.

Third parties have had a tough time establishing
themselves in the U.S. because of our single-member district
(SMD) form of electoral representation wherein the candidate
with the plurality of the vote (not necessarily the majority)
wins the election. Many other postindustrial democracies
have proportional representation systems with multimember
districts (MMDs); such a form of electoral representation
tends to encourage multi-party systems because multiple
seats are proportionally distributed based on what proportion
of the vote a particular party wins.

Two other relatively unique features found in some state
and local government elections are the open primary and
nonpartisan offices. Open primaries are primary elections
where voters do not need to be members of a specific political
party in order to vote for that party’s candidates. Voters still
have to be registered to vote, but can decide to vote for their
favorite candidate regardless of which party registration they
hold. Most states have closed primary systems, which are
preferred by the parties, wherein only persons who are
registered members of a political party can vote using the
ballot of that political party.

In nonpartisan elections, candidates run for office
without listing a political affiliation. Typically, the winning
candidate is chosen in a runoff election from the top two
vote recipients in the primary election. The candidates in
nonpartisan elections are most likely aligned with one of the
political parties, but they do not identify themselves as party
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members. Nonpartisan elections are generally held for local
government offices in some counties, in many cities, and
especially in the case of school district and other local special
districts and boards and commissions. Nonpartisan judicial
elections are also very common at the state and local levels.

Many members of the public, journalists, and even
elected officials themselves decry “partisan politics” The
common argument heard is that partisan politics too often
leads to stalemate in government and the election of non-
responsive public officials. Because of this supposed
tendency, some argue for open primaries in state and local
elections to remove the influence of parties. On the other
hand, many political scientists and political parties believe that
partisanship is generally a good thing in electoral processes
because it offers voters cues about the choices facing them.
In a sense, you know something about where candidates (or
current elected officials) stand on the issues if they identify
themselves as Republicans or Democrats.

4] — Governmental Structures and the
Policy Process

Parliamentary and separation of powers governments —
the former exemplified by most European countries, and the
latter by the United States — are the two principal forms
of democratic governance in the postindustrial countries. In
the U.S. we directly elect state governors and members of
our state legislatures. Governors typically have the ability to
veto acts of their respective legislatures, but legislatures can
override that veto by a supermajority (varies between 60%
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and 2/3s) of both houses in bicameral state legislatures. The
governor and one or both of the legislative chambers can be
from different political parties, and they can and often do
disagree over policy issues. As discussed in other chapters,
this political structure is called a “separation of powers”
system and can lead to policy “gridlock” where it is very
difficult (if not impossible) to pass legislation. In a sense, there
are ‘many cooks in the kitchen and they all have their own
recipe. Passing legislation in state governments — and the
national government — at times can be a very unpredictable
and difficult process. A member of the majority party can vote
against the wishes of her or his own party and not fear having
to run for reelection because the government has fallen; in a
parliamentary system, in contrast, the consequence of such
a dissenting vote could well be the failure of a sitting
government and the need for calling an election. Because
of our decentralized political system and weak, broker-type
parties, this “gridlock” situation where legislation is very
difficult to enact occurs quite often in American state
government.

In parliamentary systems such as that of Great Britain
citizens only vote for their own member of the House of
Commons. The political party that obtains a majority in the
House of Commons then forms the government and it is
responsible for policy without the undue influence of
opposition parties unless the government is part of a ruling
coalition of political parties. The leader of the majority party,
or head of the coalition, becomes Prime Minister (head of the
government). Unlike in the U.S. where one finds a separation
of powers, the Prime Minister selects other leading party
members to become government ministers, blurring the line
between executive and legislative branches of government.
The Prime Minister and the other ministers must all be
members of Parliament. This political system is typically
referred to as featuring integration of powers.
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This characteristic of blurring across executive and
legislative branches in parliamentary systems clearly differs
from the American state constitutions that established three
separate, distinct, and co-equal branches of government. One
effect of this clear separation of powers is that the legislative
process is much more predictable in the parliamentary system
since it is based primarily on the “majority rule” principle as
opposed to the checks and balances logic of American
constitutional law. In addition to these structural
arrangements, there is also a tradition-based system of
“collective responsibility” whereby members of Parliament
nearly always vote along party lines. You don't see anywhere
near the level of vote swapping or shifting coalitions in
parliamentary systems as is commonly witnessed in American
state governments.

In terms of elections, parliamentary systems make voting
decisions relatively simple. Parties run on a set of promises,
sometimes referred to as a manifesto or a mandate, which will
become the official set of policies for the new government
if elected. Party manifestos or mandates are typically quite
specific in terms of public policy positions, and parties are
expected to implement the mandate if elected. In short, you
know where the party stands on a specific issue — say,
environmental policy or a social safety net program. And, if
a voter doesn't like the current conditions or direction of
government policies, she or he knows whom to hold
accountable for their policy choices.

Separation of power systems, in contrast, can be quite
complicated and confusing for voters since there are multiple
officials to select (e.g., governors, upper and lower legislative
house members, other state-level offices, judicial offices, and
ballot initiatives). In addition, candidates for partisan offices
often run personalized campaigns in broker-type parties and
are not necessarily representative of established party
platforms. Once elected, the voting behavior of such
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candidates can be rather unpredictable as well. Because such
candidates are not beholden to their parties so much as to
their own campaign organizations in the American setting as
opposed to the parliamentary setting, American legislators are
particularly open to the exercise of influence by groups and
interests which can promise and deliver various forms of
campaign support in the next election.

4.] — A Review of Policy Models

As noted at the outset of this chapter, public policy has
been defined by Thomas Dye in the following way: “whatever
governments choose to do or not to do”®® While there is
general agreement among social scientists that this is a
suitable working definition of public policy, there is
considerable controversy regarding just how the policy
process works in different political jurisdictions. Here we will
introduce the two most prominent rival theories in political
science and sociology that claim to explain the policy process
— namely, pluralist theory and elite theory. Pluralist theory is
an ideal-type democratic theory that holds that the American
democratic political process is genuinely open to the
involvement of any group that wishes to participate. Pluralist
theory has many adherents among American political
scientists and has deep roots in American political thought.
Some of the fundamental constitutional principles embedded
in the U.S. Constitution (freedom of speech, freedom of
assembly, and freedom to petition government for the redress
of grievances) constitute core elements of pluralist theory.

According to Thomas Dye, pluralism or “group theory”

works along the following lines:%°
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Group theory purports to describe all meaningful political
activity in terms of the group struggle. Policymakers are
viewed as constantly responding to group pressures —
bargaining, negotiating, and compromising among
competing demands of influential groups. Politicians
attempt to form a majority of groups. In so doing, they have
some latitude in determining what groups are to be included
in the majority coalition.

From this description of the American political system, as
seen from a group theory or pluralist perspective, a pluralistic
state and local policy process could feature such groups as
business interests, teacher’s unions, agricultural interests,
environmental groups, gay and lesbian rights advocacy groups,
etc. All of these groups and interests would be trying to
influence the policy process governed by duly elected officials,
and no single group or subset of groups would be able to
dominate public policy outcomes.

A more critical perspective on the functioning of the
political process is offered by the advocates of elite theory.
Elite theory proponents describe the policy process as one
that is dominated by an elite few whose powerful interests
influence policy largely behind the scenes. These elites and
their influence over policy are largely removed from the view
and awareness of ordinary citizens within society. C. Wright
Mills described this perspective exceedingly well in the
following passage quoted from his classic book entitled The
Power Elite:5!

The power elite is composed of men whose positions enable
them to transcend the ordinary environments of ordinary
men and women; they are in positions to make decisions
having major consequences. Whether they do or do not
make such decisions is less important than the fact that
they do occupy such pivotal positions...they rule the big
corporations. They run the machinery of the state and claim
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its prerogatives. They direct the military. They occupy the
social structure....

These elites are said to possess the highest forms of
education, to command personal and corporate wealth, to
secure the services of the best legal and medical services to
protect their wealth and health, to be in a position to dictate
the values of those in their employ, and to hold
disproportionate political power in their hands as a
consequence. Moreover, they are described as being generally
unresponsive to the needs of the common citizen in society.
The masses are periodically appeased with symbolic or minor
concessions to their needs, but they are kept largely in the
dark about public affairs by a subservient press and a
trivialized and entertainment-oriented broadcast media (see a
portrayal of this view of American politics in Murray Edelman’s
classic Politics as Symbolic Action: Mass Arousal & Quiescence
published.62 All of this adds up to the inescapable conclusion
that public policy — seen through this model — would be
the direct result of economic and political elite preferences,
with little impact being exercised by average citizens acting in
their roles of voters and proponents of particular public policy
preferences.

Because of the great disparities in wealth present in
the United States resulting from the operation of a market-
based economy wherein so much of the economic activity is
in private as opposed to public hands, the danger of elite rule
is a constant threat to our democratic institutions. Sociologist
Ralph Miliband in Divided Societies: Class Struggle in
Contemporary Capitalism describes elite theory as seen from
an economic class perspective in the following terms:%
...class analysis is largely class struggle analysis. It is a mode
of analysis, which proceeds from the belief that class
struggle has constituted the central fact of social life from
the remote past to the present day. The subject-matter
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of class analysis is the nature of this struggle, the identity
of the protagonists, the forms which the struggle assumes
from one period to another and from one country to
another...This mode of analysis clearly has a very strong
‘economic’ theme; but it also has strong political and
ideological themes, which are intertwined with the
€Cconomic one...

It is likely that neither the idealized pluralist model nor
the hypercritical elitist model captures the full picture of how
state and local governments operate in the United States
today. It is clear that evidence for the operation of both
models can be cited, and that some state and local
governments are more pluralistic than others and some are
more elite-dominated than others. In those state and local
governments where pluralism is present it will be possible
for the advocates of sustainability - that is, the simultaneous
pursuit of economic vitality, environmental protection, and
social equity - to mobilize their forces within the broker
parties and candidate-centered electoral processes to gain a
strong position for their views. In state and local government
settings where elite-dominated politics prevails, however, the
forces of sustainability promotion will likely find it exceedingly
difficult to make headway toward their goals.
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4.K — Conclusion: Policy Processes, Actors

and Sustainability

This chapter has shed light on the various actors involved in
state and local government governance and the public policy
decision-making processes in which they tend to operate.
Citizens, interest groups, the mass media, political parties,
and social movements were all discussed in this regard. As a
general backdrop to that discussion, we have described the
changing nature of politics in postindustrial societies and what
that historical transition to a period of sustained peace and
prosperity has meant for the political processes of advanced
democracies, including the United States. The changing
nature of state and local politics from decidedly elite-directed
to elite-challenging modes of political participation has
increased the complexity of policy processes leading to
multiple and competing perspectives on who has power and
influence and how public policy decisions are actually made in
state and local government.

The challenge of moving toward more sustainable forms
of economic activity, land use patterns, energy use and
production processes, transportation services, public health,
and social services, and food production and transport will
face virtually all state and local governments in the U.S. in
the coming decade. Global climate change may well displace
globalization of the marketplace as a principal concern of state
and local government officials and the citizens living in
communities throughout the country. Community-based
citizen groups, the mass media, private corporations,
philanthropic foundations, industry-wide associations, public
interest groups, and political parties are all going to have to
figure out how to work in concert — state-by-state and local
community-by-local community — to achieve the level of
adaptation to change that sustainability will require. We must
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hope that the promise of pluralism held out by its defenders, as
it relates to state and local governments in the U.S., is more a
reality than a myth. If entrenched interests and concentrated
wealth based on the status quo prevent or delay sustainability-
promoting adaptations, we may all be dooming our children to
a future less inviting than the one we inherited from our own
parents.

Terms

Broker Parties

Caucus

Citizen Groups

Closed Primary

Elite Challenging Politics
Elite Theory

Integration of Powers
Initiative

Institutional Actors
Missionary Party
Multi-member District
Non-institutional Actors
Nonpartisan Offices
Open Primary
Ordinances
Parliamentary System
Pluralist Theory
Primary Election
Proportional Representation
Protest Politics

Public Interest Groups

174 | State & Local Government & Politics



Referendum

Single Member District
Social Movements
Two-Party Systems

Discussion Questions

1. What are five of the key actors in state and local
government in the United States?

2. What role do the political parties play in state and
local government as compared to the U.S. Congress?
As comparable to their counterparts in other
countries?

3. Based on the chapter reading, which theory -
pluralist theory or elitist theory - do you think better
fits the reality of your own state? Your own city or
hometown?
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Chapter 5: State

Constitutions

5.A — Introduction

On November 2nd of 2004 voters in Arkansas, Georgia,
Kentucky, Michigan, Mississippi, Montana, North Dakota,
Ohio, Oklahoma, Oregon and Utah voted to change their
respective state constitutions to make same-sex marriage
illegal (which has since been nationally legal with the Supreme
Courts 2015 decision in Obergefell, et al. v. Hodges, et al.).
Over the last decade voters in some of these same states, and
others, have decided to attach additional amendments to their
state constitutions to legalize marijuana, to allow physician-
assisted suicide, to ban the use of dogs in the hunting of bear
and mountain lions, to protect the privilege of gathering some
types of edible seaweed, to increase the share of state budgets
going to education, to ban abortion, to increase cigarette
taxes, to increase the minimum wage, to either limit or
increase the scope of taxes and tax rates, among other things.

State constitutions may seem like an unusual place to
pursue one’s favored public policies - instead of the normal
legislative process - but this way of starting our discussion
of state constitutions indicates how important foundational
documents are in the daily lives of American citizens. Given
citizen familiarity with the U.S. Constitution and the
institutions of the national government generally is typically
quite low in some areas (in this regard, see Table 5.1), popular
familiarity with and knowledge of state constitutions is most
likely even lower in most areas of the country.1 Even among
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the academic community, there has been relatively limited
research regarding state constitutions in contrast to the
virtual mountain of literature devoted to the decisions and
operations of the U.S. Supreme Court regarding the
interpretation of the U.S. Constitution and to the selection
of members of the federal bench whose terms of office are
“for life” (the sole exception from fixed terms of office in the
American governmental system).

PERCENT
CORRECT
ANSWER

a. Free speech is guaranteed by First Amendment. 86%

b. Republican Party has majority in Senate. 83%

c. Republican Party has majority in House of 829%

Representatives. ?

d. Electoral College formally elects the President. 76%

e. 22nd Amendment determines max number of o

. . 56%

presidential terms.

f. Vice President casts tie-breaking votes in Senate. 54%

g. 60 votes needed to end a filibuster in Senate. 41%

Table 5.1 U.S. Civic Knowledge 2018

While state constitutions don’t receive much attention
from academic researchers and are accorded only scant public
attention, their importance does indeed merit our attention.
We decided to include an entire chapter on state constitutions
given their direct connection to the question of the active
pursuit of sustainability in state and local government. The
mere mention of the topic usually tends to arouse fears of
boredom born of painful attention to legalistic hair-splitting
among students of state and local government. In fact, in
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reality, state constitutions represent a topic of great
importance, interesting historical developments, and clear
contemporary relevance. As G. Alan Tarr has reminded us:

...the disdain for state constitutions is unfortunate; for one
cannot make sense of American state government or state
politics without understanding state constitutions. After all,
it is state constitution — and not the federal constitution —
that creates the state government, largely determines the
scope of its powers, and distributes those powers among the
branches of the state government and between state and
locality.2

State constitutions are also important to examine because
they often mirror important political, economic and social
changes occurring over time. As states have moved from
reflecting rural economies characterized principally by natural
resource extraction in the seventeenth and eighteenth
centuries (mining, timber, fisheries and agriculture), to
governing urbanizing industrial economies in the nineteenth
and twentieth centuries (manufacturing), to providing
guidance to post-industrial and knowledge-based economies
in the late twentieth and early twenty-first centuries, citizens
and their political representatives have made many revisions
to their respective state constitutions - and even replaced
them in their entirety when deemed necessary on rare
occasion. Such adaptation to change is a key element in the
promotion of sustainability.

While there is somewhat of a debate taking place
regarding just how adaptive state constitutions have been to
changing times and situations, there is little disagreement that
constitutions are important documents that set the context
and specify the procedures for political processes wherein
governors, legislatures, courts, interest groups, local
governments, citizens and others seek to influence the course
of public policy. Because of the clear importance of state

Chapter 5: State Constitutions | 185



constitutions to American state and local politics and to
prospects for sustainable governance, this chapter will:

* review the purpose of constitutionalism and constitutions in
the states,

» analyze key differences and similarities between state
constitutions,

* discuss the various processes available for changing
constitutions in the states,

* and examine the role of state constitutions as both barriers to
or promoters of sustainability.

5.B — Purpose of State Constitutions

According to Francis Wormuth'’s classic work entitled The
Origins of Modern Constitutionalism, “A constitution is often
defined as the whole body of rules, written and unwritten,
legal and extralegal, which describe a government and its
operation.”3 The use of constitutions in states mirrors the
development of what we call constitutional democracy at our
national level of government. At its most basic level, the
concept reflects the belief that government can and should
be legally limited in its powers, and that its rightful exercise
of authority depends on observing these limitations.
Government in a democratic country must be accountable to
its citizens and operate within the limits placed on how and
when governmental power is to be exercised with respect to
the rights and privileges of citizens. While most constitutions
in the world, including that of the United States, are codified
as single written documents, the notion of constitutionalism
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can also include multiple written documents and even some
unwritten rules and procedures. In the case of Great Britain,
for example, there are various written components of the
constitution such as the Magna Carta (1215 AD) and numerous
statutes enacted by Parliament, but there are also some
unwritten components including principles derived from
Common Law and Royal Prerogative.

We can trace the development of constitutionalism back
to 500-600 BC in ancient Greece where some city-states had
partially written or customary constitutions that were
organized, according to the Greek philosopher Aristotle
(384-322 BC), into either good or bad forms of the rule of one
(kingship versus tyranny), the rule of few (aristocracy versus
oligarchy), and the rule of many (polity versus mob rule).
Constitutionalism in the United States was influenced by
various sources, including developments in Common Law in
Great Britain and the well-known writings of enlightenment
thinkers such as Jean Jacques Rousseau (1712-1778 AD) and John
Locke (1632-1704 AD).*

While the U.S. Constitution is often considered the oldest
written constitutional document still in use in the world,
several American state constitutions are even older than the
U.S. Constitution - stemming from the original charters of
the thirteen colonies (see Table 5.1). The constitution of the
Commonwealth of Massachusetts is quite likely the oldest
written constitutional document still in use; it dates back to
1780. The Fundamental Orders of Connecticut was considered
the first written quasi-constitutional document of its kind in
the world, dating from 1638.°> Eleven other American states’
first constitutions precede the U.S. Constitution of 1787 by
at least a decade, illustrating that the concept of
constitutionalism was well instilled at the state level well
before the creation of our current national government.6 In
point of fact, many of the framers of the U.S. Constitution
meeting in Philadelphia in the late 1780s were quite heavily
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influenced by their knowledge of and experience with their
respective colonial constitutional documents and established
governmental practices.

In general, it can be said that state constitutions establish
the overall framework of state government, specifying the
forms of local governments to be permitted - including all
cities, counties, townships and special purpose districts
created within its territory. The state constitutions provide
for all forms of state and local government finances, establish
the state and local tax systems in force, and designate the
range of civil liberties to be protected under state law. In a
sense, state constitutions represent a form of societal contract
between those in elected or appointed office and the rest of
society. All disputes concerning the meaning of that contract
are settled in state supreme courts. Specifically, the main
purposes of state constitutions are (within the limitations
placed on states by the U.S. Constitution):

to define the general purposes and ideals of the several states,
including the determination of the common good of citizens,
to establish republican and accountable forms of government,
with legal limits on the powers of government entities and their
agencies,

to provide a framework for governmental structures, including
the scope of authority, mechanisms for exercising authority,
and procedures for the passage and modification of state laws,
local ordinances, and administrative rules and regulations. This
framework includes the executive, legislative and judicial
branches of state and local government,

to provide for an independent judiciary that allows citizens to
seek court-ordered remedies for illegal actions of government
as well as a process to challenge laws they believe to be
unconstitutional,

to provide legal definitions of key concepts (e.g., citizenship,
property rights, parental rights, etc.) and prescribe a process
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for establishing basic political rights such as standing for public
office and voting,

to establish and define the powers of local governments,
including counties, cities, townships and special-purpose
governments,

to establish the requirements for holding elective and
appointed office, as well as setting the terms of office for
elected officials,

to provide for a process of removal of incompetent and corrupt
elected or appointed officials, which can include recall and
impeachment,

to define responsibilities for major government departments
and agencies, and the principal duties of the individuals heading
up those state and local governmental entities,

to establish a system of taxation and budgetary processes,

to provide for the public safety of the citizenry, including
regulatory authority for civil and criminal actions to be
exercised to promote public health and safety and to operate
effective civil and criminal justice systems,

to provide for a process of replacing or revising the state
constitution (depending on the state, these processes can
include initiatives, referenda, constitutional conventions, and
legislative action),

to establish the rights of citizens, including both “negative” and
“positive” rights and freedoms. Negative freedoms are often
called “civil liberties,” which include freedom of speech and
assembly among other rights. Civil liberties are individual or
group protections from a potentially oppressive government.
Positive rights, on the other hand, are things government can
do for citizens, including the provision of education, economic
assistance in times of need, timely assistance in times of natural
disasters, and the preservation of cultural assets with public
libraries and museums,

While these are the major purposes of state constitutions,
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generally speaking, it should be noted here that enormous
diversity exists between the states on many of these
principles, and this diversity will be discussed in the next
section of this chapter. Before we begin this particular
discussion we would be wise to heed Robert Maddex’s
cautionary advice concerning the complexity and dynamic
nature of constitutionalism in a federal system:

Unlike national constitutions, state constitutions do not
simply stand alone at the apex of a system of laws but are
part of an interactive organization of federal and state
governments. Federalism, which is an attempt to solve the
problems that arise from this interaction between national
and state laws, has continued to evolve since the nation was
founded.’

5.C — Content of State Constitutions:
Diversity and Similarities

In broad terms, state constitutions and governmental
structures greatly resemble the U.S. Constitution and the
national governmental structure because those pre-existing
features of government were used as a guide by the framers of
the U.S. Constitution. State constitutions differ substantially
from state to state, but they are similar in that they are not
permitted to contradict the supremacy clause of the U.S.
Constitution. Where the U.S. Constitution prescribes a legal
standard of democratic governmental form or practice, all
state constitutions must be consistent with that standard. In
the case of civil liberties, for example, the several states may
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exceed but may not set lower standards for the protection of
those rights of citizens than those set by the U.S. Supreme in
its interpretation of the Bill of Rights of the U.S. Constitution.

The limits as to what states can and cannot do with
respect to the supremacy clause are rather clear (see figure
5.1). The U.S. Constitution sets specific limits on state powers
in Article I, Section 10; that section restricts states from
printing their own money, entering into international treaties,
imposing duties on international trade, and engaging in
various other official activities reserved for federal
government actions. Article IV, Sections 1 through 4 specify
other provisions pertaining to the states, including extradition
of individuals accused of a crime in another state, the
requirement for a republican form of government, and the
process by which new states can be admitted to the union.
Importantly, as noted in the chapter on intergovernmental
relations in our federal system of government, the Tenth
Amendment specifies that any powers not specifically granted
to the federal government in the U.S. Constitution are
reserved to the responsibility of the states and the people (this
is known as the reserved powers clause).
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Articlel

Section 10 - Powers Prohibited of States

No State shall enter into any Treaty, Alliance, or Confederation; grant Letters of
Marque and Reprisal; coin Money; emit Bills of Credit; make any Thing but gold and silver
Coin a Tender in Payment of Debts; pass any Bill of Attainder, ex post facto Law, or Law
impairing the Obligation of Contracts, or grant any Title of Nability.

No State shall, without the Consent of the Congress, lay any Imposts or Duties on
Imports or Exports, except what may be absolutely necessary for executing it's inspection
Laws: and the net Produce of all Duties and Imposts, laid by any State on Imports or
Exports, shall be for the Use of the Treasury of the United States; and all such Laws shall
be subject to the Revision and Controul of the Congress.

Mo State shall, without the Consent of Congress, lay any duty of Tonnage, keep Troops,
or Ships of War in time of Peace, enter into any Agreement or Compact with another
State, or with a foreign Power, or engage in War, unless actually invaded, or in such
imminent Danger as will not admit of delay.

Article IV

Section 1 - Each State to Honor all other

Full Faith and Credit shall be given in each State to the public Acts, Records, and
judicial Proceedings of every other State. And the Congress may by general Laws
prescribe the Manner in which such Acts, Records and Proceedings shall be proved, and
the Effect thereof,

Section 2 - State citizens, Extrad

The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens
in the several States.

A Person charged in any State with Treason, Felony, or other Crime, who shall flee
from Justice, and be found in another State, shall on demand of the executive Authority of
the State from which he fled, be delivered up, to be removed to the State having
Jurisdiction of the Crime.

(No Person held to Service or Labour in one State, under the Laws thereof, escaping
into another, shall, in Consequence of any Law or Regulation therein, be discharged from
such Service or Labour, But shall be delivered up on Claim of the Party to whom such
Service or Labour may be due.) (This clause in parentheses is superseded by the 13th
Amendment.)
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Section 3 - New States

New States may be admitted by the Congress into this Union; but no new States shall
be formed or erected within the Jurisdiction of any other State; nor any State be formed
by the Junction of two or more States, or parts of States, without the Consent of the
Legislatures of the States concerned as well as of the Congress.

The Congress shall have Power to dispose of and make all needful Rules and
Regulations respecting the Territory or other Property belonging to the United States; and
nothing in this Constitution shall be so construed as to Prejudice any Claims of the United
States, or of any particular State.

Section 4 - Republican government

The United States shall guarantee to every State in this Union a Republican Form of
Government, and shall protect each of them against Invasion; and on Application of the
Legislature, or of the Executive (when the Legislature cannot be convened) against
domestic Violence.

Tenth Amendment

The powers not delegated to the United States by the Constitution, nor prohibited by it
to the States, are reserved to the States respectively, or to the people.

Figure 5.1 Key U.S. Constitution Provisions Concerning States

According to research conducted by Christopher
Hammons, there have been 145 constitutions in the 50 U.S.
states since 1776, with the average constitution remaining in
effect for approximately 70 years. On average, American state

«

constitutions are “..almost four times longer than the

7400-word U.S. Constitution. Most state constitutions
contain around 26,000 words® Currently, the shortest state
constitution is found in New Hampshire, a document featuring
only 9,200 words; in stark contrast, the longest state
constitution contains 340,136 words and it is found in Alabama
(see Table 5.2). All of the state constitutions are longer than
the U.S. Constitution. The reason that state constitutions are
longer than the U.S. Constitution is “...because they encompass
such a wide range of institutions and powers” due to the
dictate of the Tenth Amendment where “powers not delegated
to the United States by the Constitution...are reserved to the
States, respectively.”9 In addition, Hammons argues that the
number of “statutory-type provisions” found in state
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constitutions - that is, specific mandates for specific public
policies - are quite numerous, with the average state having
824 separate provisions, of which “..324 are devoted to
particularistic or statutory issues” such as the provision of
hail insurance in South Dakota, citizen access to physician-
assisted suicide in Oregon, the width of ski runs in New York,
and the active promotion of the catfish farming industry in

Alabama.!©

194 | State & Local Government & Politics



State

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
lowa
Kansas
Kentucky
Louisiana

Maine

Capitol

Montgomery
Juneau
Phoenix
Little Rock
Sacramento
Denver
Hartford
Dover
Tallahassee
Atlanta
Honolulu
Boise
Springfield
Indianapolis
Des Moines
Topeka
Frankfort
Baton Rouge

Augusta

Number of
Constitutions

1

11

1

Year Present Length

Constitution

in

Implemented Words

1901

1959

1912

1874

1879

1876

1965

1897

1969

1983

1959

1890

1971

1851

1857

1861

1891

1975

1820

340,136

15,988

28,876

59,500

54,645

74,522

17,256

19,000

51,456

39,526

20,774

24,232

16,510

10,379

12,616

12,296

23,911

54,112

16,276

Amendments
Adopted

766
29
136
91
513
145
29
138
104
63
104
17
1
46
52
93
41
129

170
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Maryland Annapolis 4

Massachusetts Boston 1
Michigan Lansing 4
Minnesota Saint Paul 1
Mississippi Jackson 4
. . Jefferson

Missouri City 4
Montana Helena 2
Nebraska Lincoln 2
Nevada Carson City 1
New

Hampshire Concord 2
New Jersey Trenton 3
New Mexico Santa Fe 1
New York Albany 4
North .

Carolina Raleigh 3
North Dakota  Bismark 1
Ohio Columbus 2

Oklahoma

Oklahoma City 1
Oregon Salem 1

Pennsylvania  Harrisburg 5

Rhode Island  Providence 3
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1867

1780

1964

1858

1890

1945

1973

1875

1864

1784

1948

1912

1895

1971

1889

1951

1907

1859

1968

1986

46,600

36,700

34,659

11,547

24,323

42,600

13,145

20,048

31,377

9,200

22,956

27,200

51,700

16,532

19,130

48,521

74,075

54,083

27,11

10,908

218

120

25

118

123

105

30

222

132

143

38

151

216

34

145

162

1m

238

30

8



South

Carolina Columbia 7 1896 22,300 485
South Dakota Pierre 1 1889 27675 212
Tennessee Nashville 3 1870 13,300 36
Texas Austin 5 1876 90,000 439
Utah g’ﬂ;mke 1 1896 11,000 106
Vermont Montpelier 3 1793 10,286 53
Virginia Richmond 6 1971 21,319 40
Washington Olympia 1 1889 33,564 96
West Virginia  Charleston 2 1872 26,000 7
Wisconsin Madison 1 1848 14,392 134
Wyoming Cheyenne 1 1890 31,800 94

Table 5.2 State Constitution Characteristics

Many observers argue that longer constitutions featuring
many specific mandates make state constitutions overly
cumbersome and time-bound, and consequently less likely to
last over time. They believe that more streamlined
constitutions focusing mostly on institutional issues (e.g.,
governmental structures and functions) with fewer specific
mandates make them more durable and adaptable over time.!!
However, contrary to this conventional argument Hammons’
research into state constitutions found “..that longer and
more detailed design of state constitutions actually enhances
rather than reduces their longevity.”12 While Hammons does
not know for sure why more detailed and longer constitutions
can be shown to be more durable, he conjectures that this may
occur because such documents provide better mechanisms for

conflict resolution by more carefully identifying the rules of
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the game to be followed by parties in dispute. He also notes
that the longer “particularistic” constitutions may have proven
to be more durable because they provide competing groups
a common interest to protect the important foundational
document wherein “..their programs are institutionalized ™

While the length of state constitutions varies widely,
there are many common themes found in their provisions,
including the establishment of government institutions, the
specification of powers of these institutions, the procedures to
be followed by public institutions in carrying out their work,
and the principles of governance to be observed. Regarding
the establishment of governmental institutions, the U.S.
Constitution allows a wide variety of institutions as long as
they represent a republican form of government. Typically,
when we talk about institutions in this context of republican
government there are two primary issues to consider. First,
there is separation of powers versus integration of powers,
which concerns how many branches of government will be
established. Branches can be divided up by executive,
legislative and judicial powers, or integrated into one body,
such as done in a European-style parliament. The second issue
involves centralization versus decentralization, which concerns
how many layers of government will be used and how much
power and responsibility each layer will have. Government
responsibilities can be centralized at one level of government,
or they may be broadly dispersed and decentralized among
multiple layers.

For both the separation of powers and centralization
vs. decentralization issues state constitutions closely resemble
the U.S. Constitution in that power is separated into three
branches - executive, legislative and judicial - and government
is decentralized; the governmental powers within the states
are typically distributed across five possible layers, including
counties, cities, townships, school districts, and special
purpose districts. For the branches of government found in
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states, the executive branch is headed by a governor instead of
a president, each state has two legislative chambers (with the
exception of Nebraska which has just a single chamber), and
each state has a court of last resort (typically referred to as
the state’s Supreme Court). As for layers of government, each
state has its own procedures for the establishment of local
governments, and states differ in how much power and what
range of responsibilities those local governments exercise.
Forty-eight states have operational county governments
(called “boroughs” and “parishes” in Alaska and Louisiana,
respectively). While the states of Connecticut and Rhode
Island provide for counties as geographic subdivisions of the
state, these regional subdivisions do not have functioning
governments in those two states.

All fifty states allow for general purpose municipal forms
of government, and all states have school and special-purpose
(e.g., sewer, mosquito control, rural fire, soil conservation)
districts. Twenty states also allow for township governments,
which historically have been rural subdivisions of counties,
but not always; in fact, today many metropolitan area suburbs
with growing populations have spread into previously rural
locations.

Other governmental institutions typically seen in state
constitutions include the establishment of state offices and
officials, including executive agencies and departments such
as education, transportation, agriculture, fish and game,
natural resources and the environment, attorney general,
secretary of state, treasury, revenue, welfare (social services),
health, civil service, various advisory boards, commissions, and
governing boards for public colleges and universities.
Typically, state constitutions also establish institutions such
as state prisons, state mental health hospitals, state libraries,
and state parks, and states provide for local school districts
and other forms of local government-oriented entities to deal
with such infrastructure matters as public utilities, irrigation,
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county roads and bridges, park and recreation facilities, local
libraries and health clinics and hospitals.

The powers residing in each institution and the state,
in general, are also included in state constitutions, such as
the legislative power for both upper and lower chambers;
executive powers held by the governor and other executive
offices such as secretaries of state and attorneys general;
judicial powers held by state supreme courts, state appellate
courts, and lower courts; powers of taxation and expenditure;
powers of local governments; regulatory powers over various
areas, including commerce, transportation, environment,
business and corporations, criminal justice; powers to claim
land or property for public use - and many more. Most state
constitutions provide for a plural executive branch, with
separate elections for such offices as secretary of state, state
treasurer, attorney general, state auditor, and lieutenant
governor. A typical U.S. state governmental structure outlined
in a state constitution looks very much like that of one of our
oldest state constitutions - namely, that of Massachusetts (see
figure 5.2).
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Representatives Lt. Governor

Commonwealth

The People

Legislative Executive Judicial

House of Governor & Trial Court

Executive

Offices Appeals Court

Supreme
Judicial Court

Secretary of the Auditor Governor’s

Council
Secretary Offices Auditor Offices

Treasurer and Attorney
Receiver General General

Treasurer Offices Attorney General Offices

Authorities /
Quasi-Public
Agencies

District Independent
Attorneys Agencies

Figure 5.2: Structure of the Commonwealth of Massachusetts.

State constitutions also outline the process and procedures
of government as well. These can include but are not limited
to: how laws are made, including executive veto and override
processes; qualifications for election and office-holding; terms
of office; ballot rules; voter registration and election process
rules; size of public institutions; rules for the maintenance
of official records; impeachment processes; when and where
elections will be held, and who is eligible to vote; processes
for initiative, referendum, and referral, and many other
procedures not listed here. Forty-four U.S. states allow
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governors to veto individual items in appropriation bills, and
all but 15 U.S. states mandate the adoption into law of
“balanced budgets” (that is, expenditures provided for must
match anticipated revenue for the period in question) through
their state constitutions. Most state constitutions feature
term limits for governors (38 states), and 16 states have set
term limits for state legislators in their constitutions as well.

Finally, state constitutions also provide the “guiding
principles” of governance. These principles often follow the
U.S. Constitution and typically include many items found in
the Bill of Rights, including freedom of speech, freedom of
religion, governmental accountability, the sovereignty of the
people, and the purpose of democratic government being the
protection life, liberty, happiness and property. Forty-six states
also have provisions similar to the U.S. Constitution’s Second
Amendment concerning the right to bear arms (California,
Iowa, Minnesota and New Jersey are silent on the subject).
Only 10 states guarantee the right to privacy in various specific
areas, including financial and medical records, but in other
states, these rights have been established by state Supreme
Court decisions. While these fundamental rights are found
in the U.S. Constitution and provide citizens with a “minimal
floor of government protection for the individual, the
enumerated rights in state constitutions can represent
another layer” of protection of individual rights.14

Some controversial areas concerning guiding principles
found in some state constitutions include attempts to ban or
limit abortion rights and feature provisions making English the
“official language” of the state in question. For example, many
states have changed their constitutions to require parental
notification for an abortion, and some states (Colorado,
Georgia, and Mississippi) ban abortion even though a complete
ban is now unconstitutional given the U.S. Supreme Court’s
Roe vs. Wade decision.

Eight states have recognized English as their official
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language through a provision in their state constitution, and
21 states have statutory provisions either passed by ballot
initiative or legislatively providing for English as the official
language for their particular state (see Table 5.3). Most
constitutional provisions in this area are similar to that found
in California, and that provision reads as follows: “English is
the common language of the people of the United States of
America and the State of California. This section is intended
to preserve, protect and strengthen the English language, and
not to supersede any of the rights guaranteed to the people of
this Constitution” (Article III, Section 1).

Alabama: Constitutional Amendment (1990) passed by ballot.
Alaska: Statutory voter initiative, (1998), suspended by state
courts pending appeal.

Arizona: Constitutional amendment (2006).

Arkansas: Statute (1987).

California: Constitutional Amendment (1986).

Colorado: Constitutional Amendment (1988).

Florida: Constitutional Amendment (1988). Petition initiative
Georgia: Legislative Statute (1986, 1996).

Hawaii: Constitutional Amendment (1978) by the legislature.
Idaho: Legislative Statute (2007).

Illinois: Statute (1969).

Indiana: Statute (1984).

lowa: Legislative Statute (2002).

Kansas: Legislative Statute (2007).

Kentucky: Statute (1984)

Louisiana: The original constitution was interpreted as having
established an official language (1975).

Mississippi: Legislative Statute (1987).

Missouri: Legislative Statute (1988).

Montana: Legislative Statute (1995).

Nebraska: Constitutional Amendment (1920), by popular vote.
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* New Hampshire: Legislative Statute (1995).

* North Carolina: Legislative Statute (1987).

* North Dakota: Legislative Statute (1987).

» South Carolina: Legislative Statute (1987).

* South Dakota: Legislative Statute (1987).

* Tennessee: Legislative Statute (1984).

» Utah: Statute (2000) passed by petition initiative.
* Virginia: Legislative Statutes (1996).

Table 5.3 English as an Official Language

5.D — Changing Constitutions

There are three major methods available to change or
amend U.S. state constitutions. The methods include a
legislative proposal, a popular initiative, and a constitutional
convention. A fourth method, only available in Florida, involves
a constitutional commission submitting a proposal directly to
the state’s voters for their consideration. Additionally, each
state has the potential for a “virtual” constitutional
amendment  through  judicial re-interpretation  of
constitutional provisions. Of the four methods listed, only
the constitutional convention provides elected officials an
opportunity to collaborate in a deliberative setting on the
entire constitution.
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5.D.I — Legislative Proposal:

The legislative proposal method is the main avenue used in
all the U.S. states to amend their respective constitutions. To
demonstrate how heavily this method is used, in the five-year
period of 2002-2006 the legislative proposal constituted 68%
of all the amendment proposals, with the initiative process
comprising the remaining 32%. This legislative process is
ordinarily used for making limited changes, but on rare
occasions, the process has been used in some states to
propose rather comprehensive revisions of their constitutions.

What makes the legislative constitutional amendment
proposal different than simple legislation is the requirement
of a large “super-majority” consensus in both houses, with the
minimum being two-thirds. In addition, fifteen states have
an even more arduous hurdle called “Double Passage” This
is an amendment procedure that requires majority consensus
by both houses from two separate legislative sessions. Lastly,
all states except Delaware require that legislative amendment
proposals be submitted to the state’s voters for their ultimate
approval by a majority vote. With all these requirements, it
seems rather a miracle that so many amendments have made
it through the approval gauntlet. Contrary to popular belief,
the majority of state amendments don't garner the general
public’s attention or cause controversy at the polls; in fact,
about two-thirds of all state amendments deal with rather
mundane issues such as state and local governmental
structure and debt management, state agency functions, and

. . . . . 1
relatively minor taxation and finance issues. 5
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5.D.I1 — Constitutional Initiatives:

The constitutional initiative, also known as the popular
initiative, citizen initiative, minority initiative, and the “Oregon
System,” empowers citizens to propose constitutional
amendments directly to voters for their ultimate
consideration. Available in 18 states, the process is broken
down into either direct or indirect initiatives. The direct
initiative process allows for a constitutional amendment
proposed by the people to be placed directly on the ballot for
voter approval or rejection, while the indirect initiative must
first be submitted to the state legislature for consideration
before being placed on the popular ballot. Only the states of
Mississippi and Massachusetts among the 18 states featuring
the initiative process use the indirect initiative process.

Each state has their own requirements for placement
on the ballot, but typically an initiative proposal requires a
certain percentage of registered voters’ signatures before the
state’s voters can place it on the ballot for consideration. In
those states where the initiative is in place, it is particularly
important that citizens keep informed about state and local
government issues; these issues are very likely to come before
them as voters on a regular basis.

The origins of the initiative process go back to 1902 when
the Oregon legislature adopted a constitutional amendment to
allow residents of Oregon to propose new laws or change the
state constitution through a general election ballot measure. 6
This is why the initiative process is known nationally as the
Oregon System of direct democracy. Its initial purpose was
to provide a means to bypass the political status quo and
corruption of the late 19th and early 20th centuries. It was
felt, and rightly so, that many politicians of the day were “in
the pockets” of the large private corporate interests of the day
— namely, the railroads and timber companies. In response
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to the positive public opinion developed toward the Oregon
System, the initiative process was adopted by 17 additional
states and became one of the signature reforms of the
Progressive Era. As in the past, those who distrust
government still use the initiative today, but there is
considerable concern that the process might be somewhat at
risk because it tends to empower well-funded special interests
that exercise disproportionate access to the ballot box

through this process.17

5.D.IIT — Constitutional Convention:

A Constitutional convention is the oldest and most
traditional method to propose a new state constitution or
extensively revise an existing constitution. The process of
initiating a convention begins with a formal call from the
legislature, an action which all 50 state legislatures and the
District of Columbia have the ability to undertake. Fourteen
states also require submitting the question of calling a
constitutional convention to their voters,'® thereby requiring
the legislature to hold such a conclave. While each state has
its own requirements in this regard, most states require
majority approval by voters (termed “ratification”) before a
new constitution can be adopted in place of an existing
foundational legal framework.

Throughout the history of the United States, there have
been relatively few constitutional conventions. As of the end
of 2009, there have been only 234 constitutional conventions
held in the U.S, with Rhode Island holding the last one in 1992
in an effort to address its dire fiscal challenges; the revision
proposed was soundly defeated by 62 percent of the state’s

voters. The trend of decline in the rate of use of
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constitutional conventions has been consistent; in the 20th
century, only 62 conventions were held, compared to 144 in
the 19th century. There are a number of reasons for this sharp
decline, but the biggest possibility is the concern that holding
a convention will open up “Pandora’s Box” (i.e., unleash a
torrent of issues to which no course of action can be agreed
to and ultimate resolution of the issue is not possible). Those
on both sides of an issue often fear that a convention is an
invitation to provide a forum for either reactionary populism
— or the devotion of disproportionate attention to matters
of temporary importance, thereby allowing the electorate an
opportunity to insert provisions on controversial issues such
as abortion, balanced budgets, and the death penalty, or
address issues unrelated to the purpose giving rise to the
convention.?°

For example, in 1997 a coalition of environmental interest
groups and teachers’ unions in New York mobilized against
a convention call. The environmentalists feared the 1894
“Forever Wild” provision that protects the Catskill and
Adirondack Preserves would be altered or removed by pro-
development interests. Teachers, on the other hand, were
concerned about losing the constitutional guarantee of public
employee pensions.21 The trend of declining use of
constitutional conventions is unlikely to change due to the
political atmosphere of partisan politics, apathy from the
general public, and an overall fear of opening Pandora’s Box
on the part of many organized interests. Framing a new
constitution requires both consensus from political parties
and widespread and durable support from the general public.
These conditions are seldom met in most states.
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5.D.IV — Constitutional Commission:

The constitutional commission is an entity that all states
have the ability to use, but few in the general public have ever
heard of the process. This is likely due to the fact that, with
the exception of Florida, commissions have no direct contact
with the public or voters. Each state commission’s role and
membership varies from that of other states, but traditionally
they represent a group of experts who are appointed, usually
by the legislature and/or governor, to review the constitution
and submit proposed amendments to the legislature or
prepare for a constitutional convention. If members are
deemed to be impartial, the commission can be successful;
legislatures typically consider commission recommendations
carefully if the commission is deemed to be unbiased,
nonpartisan and expert in constitutional law.

With the decline of constitutional conventions, some
states are turning to constitutional commissions to make their
constitutions more workable in a time of need for periodic
piecemeal amendments. The state of Utah, for example, in
1969 adopted a law to establish the Constitutional Revision
Study Commission to study the state’s constitution and make
periodic revision or amendment recommendations to the
governor and state legislature.22 The commission was made
permanent in 1997 and given the official title of Constitutional
Revision Commission. This entity represents the nation’s only
permanent constitutional commission; all the other states
with such commissions feature bodies, which are the
temporary creations of specific, time-bound legislation.

The state of Florida’s Taxation and Budget Reform
Commission is the only state-level commission that maintains
direct contact with the state’s voters. Florida’s commission
has the authority to submit recommended budgetary and tax-
related constitutional changes directly to the voters, without
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prior approval from the legislature. In fact, in 1992 Florida
made history when its voters approved amendments
submitted by the commission without legislative action.

5.DV — Role of the Courts:

The state courts have a major role in amending state
constitutions via their exercise of the power of judicial review.
Unlike the U.S. Supreme Court, which under most
circumstances won't address “political questions” (legally
classified as “nonjusticiable” issues), state appellate courts
often rule on a wide range of both procedural and political
issues. In the past, state courts of last resort have ruled on
issues such as whether a particular state can call a
constitutional convention, the validity of procedural
mechanisms used in carrying out eminent domain powers,
and whether some amendments developed by legislative and
popular initiative are consistent with constitutional
principles. Because state appellate court judges are elected
in most states, unlike their lifetime appointment judicial
counterparts in the federal courts, state court judges generally
have a stronger sense of connection to “the people” than do
members of the federal judiciary. As such, state courts are
much more likely than federal courts to issue rulings and hear
cases that federal courts would not consider.

Opponents of particular constitutional amendments
enacted through the initiative process frequently have used
the state courts to question the legality of such amendments
in order to prevent them from being placed into effect. For
example, opponents of Oregon’s ballot initiative 36, which
amended the Oregon constitution to say “that only a marriage
between one man and one woman shall be valid or legally
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recognized as a mawiage,”z3 unsuccessfully used the state

courts to challenge the initiative, arguing in their brief that
this statement represented such a radical change to the
constitution that only the legislature or constitutional
convention should have the ability to make such changes in
the foundational framework of Oregon’s legal system. State
supreme courts can deny a constitutional initiative a place on
the ballot on the grounds that the content of the initiative was
inconsistent with provisions of the U.S. Constitution. Such
was the case in Colorado when a state district court held
invalid an initiative intended to restrict the legal status of gays,
lesbians, and bisexuals under Colorado law. That ruling was
subsequently allowed to stand as precedent in the state.

The role of the state courts known as the exercise of
Judicial Federalism is a fairly recent phenomenon emerging in
the 1970s when Warren Burger succeeded William Brennan as
Chief Justice of the U.S. Supreme Court. As the U.S. Supreme
Court lost its liberal majority with the appointment of Burger
and began to take a far less progressive stance on civil liberties
and social equity cases the high courts in the states began
interpreting their own constitutions to establish citizen rights
in their states beyond those present in the U.S. Constitution.?*
Judicial Federalism is said to occur when state courts address
their own state’s constitutional claims first in a case, and only
consider federal constitutional claims when cases cannot be
resolved on state grounds. This phenomenon ties directly into
the enhancement of state civil liberties in many states during
the 1970s, as state supreme courts worked to secure civil
rights and liberties unavailable to their citizens under the U.S.
Constitution as that document was being read by the members
of the conservative Burger Court.?® This activism on the part
of state supreme courts adds an important dimension to the
adaptive capacity of state government in the area of the
promotion of an essential element of sustainability - namely,
the promotion of social equity. Having established this
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capacity for court-initiated adaptation to change, this same
capacity for adaptive action could be demonstrated in the
area of citizen positive rights relating to governmental actions
taken to address global climate change or energy shortages
or access to information technology, for example; the social
equity dimensions of those policies would have to pass muster
with state courts even if the Congress remained silent on
these matters.

5.E — Constitutional Amendment Trends

Over the past two centuries, U.S. states have amended
and revised their constitutions for a wide variety of reasons,
whether to change their fiscal structure, to modernize their
practices with the times, or to implement requirements for
consistency in law coming from the federal courts. Often
though, many of these changes featured in amendments to
state constitutions have been in reaction to a larger issue or
policy matter arising in the nation’s political discourse. We
can anticipate such revisions to arise in connection to the
promotion of sustainability in the years ahead as American
state and local governments endeavor to adapt to the
challenges of global climate change, ongoing environmental
degradation and the growing competition for and scarcity of
critical natural resources.

The most prominent trend in state constitutional
revision during the 19th century was the creation or complete
revision of state constitutions through the constitutional
convention process. In all, 41 different states completely
revised their respective constitutions a total of 94 times.
Thirty of those constitutional conventions were held to create
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entirely new constitutions for former territories that obtained
statehood, but the majority of the 94 constitutional
conventions were tied to the national turmoil that came
before, during and after the American Civil War (1861-1865).
Most of the states which left the union adopted a new
constitution just prior to or during the Civil War. During the
Reconstruction Era ten of the southern states used the
convention process to adopt a new constitution, and other
unionist states changed their state constitutions to address
the change in status of African Americans.?® As a whole, the
American states’ respective constitutional agendas tended to
reflect the political movements of the time, including
Jacksonian Democracy prior to the Civil War and the
Progressive Era toward the end of the 19th century.27 During
the later period, the aims of the Progressive Movement
reformers were reflected in the drive on the part of state
legislatures and state courts alike to regulate more effectively
the growing power and influence of private corporations and
to expand the suffrage beyond that of propertied white
males.?

If the 19th centurys theme with regard to
constitutionalism featured the accomplishment of wholesale
constitutional reform through the holding of many
constitution conventions, then it can be said that the 20th
century was a time of piecemeal reform attained through
many amendments. Two potential reasons for this change are
the introduction of the initiative process (the Oregon system)
and the shift in the general public’s perception of patriotism
and sense of place. Through much of the 19th century,
political activity and patriotism was centered within one’s
home state, but the Civil War, in the end, preserved the Union
and marked the period of ascendance of national over state
identity.29 This Civil War-related outcome, combined with
dramatic population growth, massive immigration from
European countries and cross-continental settlement
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occurring during the early 20th century made states’
constitutions less of a revered and out-of-reach grand symbol
and more of a “working document” to be amended as
necessary in order to govern effectively in rapidly changing
times. As noted earlier in this chapter, the adoption of the
constitutional initiative was part of a broad process of placing
democracy more fully within the reach of the general public.
This point is a key one with respect to the need for such
adaptive modifications of state constitutions to promote the
goals of sustainability in the 21st century.

The 20th century also represents a time when American
states diverged widely on their approach to civil rights, with
some states amending their constitutions to expand rights
while others moved in the opposite direction to limit existing
rights. Many southern states took the opportunity to amend
their constitutions to re-establish dimensions of white

0 such as

supremacy in the aftermath of Reconstruction,
North Carolina’s amendments instituting a literacy test and
a poll tax. In stark contrast, states in the West, including
Wyoming and Colorado, amended their state constitutions to
establish women’s suffrage well before the 19th amendment
to the U.S. Constitution afforded the right of women to vote
as a feature of American citizenship. In the later part of the
century, there were numerous amendments on civil rights and
some expanding of rights that coincided with Judicial
Federalism. The particular area of the rights accorded to the
criminally accused, however, became a frequent a target of
substantial rights restriction; of the 40 rights-restrictive
amendments put into place between 1970 and 1986, a total of
30 of these amendments significantly reduced the rights of
those facing criminal charges.31

Over time, American states have amended their
constitutions to enable them to address various types of
economic concerns, as well as to modify the civil liberty
provisions of their foundational documents. Those states that
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came to view the power of corporate monopolies and centers
of wealth as a threat to the public interest, such as the
railroads and the banking and insurance industries, continued
the Progressive Era efforts of the late 19th century to curb
corporate influence with various constitutional amendments.
These amendments permitted robust governmental regulation
and shifted greater tax burdens on to these interests.>* Just
prior to and during the New Deal Era, many state
constitutions were amended to facilitate various social
reforms, particularly in the area of workers’ rights. Some of
these efforts included constitutional amendments to permit
workers to unionize, states to establish Workers
Compensation funds and minimum wage levels, and states to
create public agencies to promote public health and safety
through the exercise of rights of inspection of private
property. These amendments also ensured the protection of
child labor through active state oversight.33

While it is too early to document definitive trends in
state constitutional amendments in the current century, the
early years of the 21st century are somewhat reminiscent of
those experienced during the past century. Media coverage
of state politics may make it appear that most constitutional
amendments enacted concern very public and controversial
moral issues (e.g., gay rights), but contrary to appearances
the majority of state amendments enacted have not attracted
the general public’s attention. In fact, according to evidence
systematically compiled by Albert Strum, about two-thirds of
all state amendments enacted in recent years deal with issues
such as state and local governmental structure and debt, state
agency functions, and rather arcane taxation and public
finance poli(:y.34

A fairly new pattern coming into play relates to a
correlation between the amount of constitutional amendment
proposals under consideration and their occurrence in even-
numbered election years. This pattern is particularly in
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evidence in states with the initiative process. This is no
accident, of course, because thoughtful political strategists
will propose a particular type of amendment as a tool to draw
their respective reliable voter pool to the polls. For example,
Ohio’s Secretary of State Kenneth Blackwell, who sought the
Republican gubernatorial nomination in 2006, opted to delay
a tax and expenditure limitation measure from 2005 to 2006
in the hopes that he would benefit from the higher turnout
among conservative voters often associated with such
measures.>® In fact, there is speculation that the popularity
of the 11 constitutional amendments prohibiting same-sex
marriages on the 2004 presidential election ballot, particularly
in the “battleground state” (i.e., highly contested state with
many electoral college votes) of Ohio, may have helped George
W. Bush win the closely contested presidential election over
the Democratic candidate John Kerry.36

In the past, some state constitutional amendments were
enacted in order to protect a state and its residents in areas
in which the federal government did not extend desired
protection. State environmental regulations (e.g., California’s
auto emission standards) and “enhanced” bills of rights are
examples of this state self-protective amendment
phenomenon. In 2004 California’s voters approved
Proposition 71, known as the California Stem Cell Research
and Cures Initiative, which represents a case wherein a state
amended its constitution to gain relief from a restrictive
federal policy. In this case, the restrictive policy was President
George W. Bush’s Executive Order of August 9th, 2001, which
severely limited the number of stem cell lines eligible for
federal government funding. Not only does Proposition 71,
codified as California Constitutional Article 35, make stem cell
research a right legally protected under the California state
constitution, but it also establishes the California Institute for
Regenerative Medicine and provides $3 billion in research
funding to be allocated over a ten-year period.37
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One interesting aspect of Proposition 71 is the impact
it is having worldwide. What is considered an economic and
research boon for California is giving rise to a “brain drain” for
the rest of the world; premier scientists in the field of stem
cell research are following the research funding and seeking
out the scientific freedom to pursue their work in California
research labs and in the state’s universities.® Not only have
several states considered legislation to compete with
California, but Proposition 71 has shifted the research focus
from the National Institutes of Health, the primary federal
agency responsible for conducting and supporting medical
research, to the U.S. states. According to Daniel Perry of the

Coalition for the Advancement of Medical Research, “it’s

almost like the breakup of the Roman Empire.”39

Constitutionalism: What Can I Do?

Toward the beginning of this chapter, we reported
some survey data showing very low levels of
knowledge among youth concerning the constitution,
rights, and civic knowledge in general (see Table 5.1).
These results are consistent with other surveys of
civic knowledge in the U.S. (e.g., Milner, 2002).
According to in the authors of the classic study What
Americans Know About Politics and Why it Matters,
political scientists Michael Delli Carpini and Scott
Keeter convincingly argue that “..democracy
functions best when its citizens are politically
informed” (1996: 1). Here are two activities where you
can test your level of awareness:
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1. Take the “50 Question Civic Quiz” online and see
how you fare:

https: //civicsquiz.com/50-question-u-s-civics-
quiz/

2. See how well you would do with the “100 Typical
Questions Asked By Immigration and Naturalization
Service Examiners” for U.S. citizenship:

http: //portal.cuny.edu/cms/id /cuny/documents/
informationpage/002887.htm

5.F — State Constitutions and Sustainability

As we indicated in the preface, a central theme of this
book is the pursuit of sustainability by America’s state and
local governments. What role do state constitutions play in
state and community sustainability? Are state constitutions
to be seen as barriers to necessary societal adaptation, or
as active channels for adaptive change in the promotion of
sustainability and institutional resilience? Some critical
observers of state government argue that state constitutions
are deeply flawed and that they have become rigid, time-
bound documents reflecting piecemeal changes reflecting no
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appropriate plan for societal adaptation to change. Given their
alleged hidebound nature, these governing documents require
evermore amendments so that the states can govern
somewhat effectively under their ponderous provisions. In
adding amendment after amendment, the problem of new
potential barriers to change is made worse yet. It follows from
this reasoning that there is considerable potential for a state’s
constitution to become a barrier to state and local government
sustainability. If this is a fair characterization, then it follows
that state constitutions have grown into unmanageable
documents that inhibit the flexibility required for state and
local governments to adapt to major events such as global
climate change. Considering the fact that there have been
over 7,000 amendments to state constitutions, some of these
amendments may well become potential barriers to effective
adaptation.

In reviewing the history of state constitutional
amendments and revisions with an objective frame of mind,
however, it would seem that the many changes, which have
been introduced by constitutional amendment, were very
often a reasonable response to the politics and major issues of
concern of the time. The constitutional amendments adopted
in the late 19th and early 20th centuries by-and-large
represented alterations that were in keeping with Progressive
Era politics, where reformers moved toward the timely
professionalization of state and local government and the
introduction of new means to promote direct democracy
through the initiative process. Later on, in the 20th century,
the New Deal Era moved state constitutions towards social
reform in the same way, often employing the means allowed by
the constitutional amendment process.40

Thus, one could argue the state constitutional
amendment processes themselves neither promote nor bar
progress toward community sustainability or resilience, but
that history teaches that the political will of the states at any
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particular time has been incorporated effectively into state
constitutions through the amendment process. In the past,
American states have amended their constitution frequently
in response to political and social movements of the time. As
society’s attention moves more fully to meeting the challenge
of global climate change and sustainable development, it
seems clear from our assessment of the states’ track record
of historical adaptation that state constitutions will be able
to incorporate appropriate provisions into state constitutions.
As demonstrated with California’s Proposition 71, if one state
can adopt an amendment that has a positive impact on the
state, and a number of other states will likely follow suit.

It should be recalled that there are three basic methods
of constitutional amendment available to the states; it is
worthwhile to ask at this point which of the three major
methods of constitutional change is better suited to promote
sustainability? While the constitutional convention would be
the most efficient method, allowing a thorough revision of the
constitution, the potential of such a tool being used in this age
of partisan politics and highly organized special interests is
quite remote. In contrast, the legislative amendment method
has potential in some states; however, the super-majority of
both legislative houses’ requirement may pose a difficult
barrier in many states. Lastly, the popular initiative, which
is still only available in 18 states, is the most likely method
to be used to promote sustainability in American state and
local government. A powerful tool for change, the popular
initiative could be used by state-based grassroots groups to
place a single amendment at a time in their constitution —
the difficulty being that sufficient voter signatures must be
garnered, and the amendment would need to win the popular
vote in statewide balloting. With the potential impacts of
global climate change becoming more apparent - for example,
rising sea levels, more frequent and more violent storms,
earlier snowmelt, extended droughts, raging wildfires and
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fires in heavily forested areas - some states with the initiative
process are likely to see ballot initiatives directed toward the
promotion of sustainable development and local community
resilience into their constitutional fabric.*! The non-initiative
states will be witness to these developments in other states
and are likely to take up their own versions of these initiatives
through legislative action. It is a safe bet that American states
will be at the forefront of “thinking globally and acting locally”
to confront the challenges of sustainable development and
that a likely goal of the advocates of sustainability will be

achieving timely amendments to state constitutions.*?

55G - The New “Constitutions” of
Sustainable Governance

While state constitutions are important vehicles for
promoting the value and institutional shifts associated with
sustainable governance, the formal constitution may not move
quickly enough in response to changing needs or conditions.
Traditional governance viewed many aspects of the
constitution and institutional arrangements as steady and
continuous.  Sustainable governance requires that the
constitution be viewed as a general governing structure;
however, it is clear that the actual day-to-day process of
governance operates as a form of organized chaos, responding
to changing conditions, meeting ever-changing demands, and
responding to rapid technological change and scientific
discovery.

The new “constitutions” of sustainable governance have
actually been around for quite a while, but they are playing
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an increasingly prominent role in sustainability. The
intergovernmental agreement (IGA) and the memorandum
of understanding (MOU) are two such important legal/
institutional tools available to promote sustainability in the
coming years. Intergovernmental agreements are directly
related to federalism and multi-state arrangements within the
American federal system. Intergovernmentalism might involve
national-state or national-local agreements or inter-state and
inter-local agreements of various kinds. IGAs often recognize
the inter-jurisdictional nature of many problems (e.g., the drug
trade, human trafficking, rapid diffusion of communicable
diseases, acid rain deposition, etc.), with sustainability being
one very important current dilemma. In terms of
sustainability, the basic question faced by any level of
government is: “Can we maintain the existing conditions or
achieve an even higher quality of life and provide basic services
to future generations of citizens?” Achieving a positive outcome
may involve governments working together in a manner in
which all achieve positive results and no party loses. IGAs are
an attempt to achieve this positive “win-win” outcome for a
reasonable cost while retaining the benefits of responsiveness
and the unique nature of each participant governing body.

Memoranda of Understanding (MOUs) are legal
documents comparable to contracts that define the
responsibilities and constraints faced by each governmental
party engaged in a mutual effort to achieve a shared policy
goal. MOUs define goals and responsibilities of each
participating government, oftentimes focusing on particular
agencies within these governments. In an era of rapid
response to emerging troublesome problems of sustainability,
the Service Legal Agreement (SLA) — a specific form of MOU
— defines the nature of response by each participating
government and each government agency to include agreed-
upon forms of intergovernmental and interagency planning
and communication.
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The proliferation of 1GAs, MOUs, and SLAs in recent
years is in part an appropriate recognition of the need for
sustainable governance networks which respond to change
rapidly, effectively, and efficiently while maintaining the
higher-order values of the formal constitutional arrangements
of participating jurisdictions. This capacity to invent new
forms of inter-agency relationships among the states and their
local governments is very important, not only because
coordinated action is facilitated, but because this process
allows citizens to take an active part in their own state and
local governments. Sound research instructs that there is a
strong association between level of citizen engagement and
scale of government;43 if communities were to pass all
problems to the national government for resolution, they
would likely risk an even greater disengagement of citizens
than currently occurring in state and local governments.

5.H — Conclusion

State constitutions are a very important aspect of American
state and local government because they set forth the
supreme law of the state, only subservient to the U.S.
Constitution where there is direct federal authority to act.
Among other things, state constitutions establish procedures
for policy-making, define the structure of state and local
government, set the conditions for inter-state and multi-state
compacts, set forth requirements for public office, specify
state obligations to citizens, enshrine principles of
governance, determine the responsibilities of local
governments, establish voting rights and determine how
elections are to be conducted, and specify processes for
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constitutional change. These are all important functions at
any time, but they are of great importance in a time when
the challenges of sustainability will confront the leaders of our
state and local governments.

The most important function of state constitutions,
however, is to establish the rule of law and enforce the
principle of limited government. All fifty state constitutions
provide protections for individual liberty and freedom of
speech and association. Most state constitutions recognize
a right to privacy. While these rights mostly reiterate
protections provided in the U.S. Constitution, many state
constitutions even extend right-based protections for their
citizens that go beyond what is found in the national
constitution as it is read by the U.S. Supreme Court. State
constitutions may offer this same extension for the protection
of citizens and their property in the area of sustainable
development and local community resilience. Scholars who
have studied the capacity for Americans to gain an
understanding of difficult public policy issues and in time
develop attitudes and policy preferences in line with needed
change provide reason for optimism in this regard.44 There
are early signs of change in the public’s understanding of
sustainability noted in this chapter, and it is likely that much
more change will be handled by government at the state level
as spelled-out in amendments of state constitutions.

Terms

Constitutional Democracy

General Purpose Government
Intergovernmental Agreement (IGA)
Jacksonian Democracy
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Judicial Federalism
Memorandum of Understanding
New Deal Era

Oregon System

Progressive Era

Republican Government
Reserved Powers

Supremacy Clause
Constitutional Convention

Discussion Questions

1. What are the primary purposes of state
constitutions? How are they both similar to and
different from the U.S. Constitution?

2. What are some of the guiding principles found in
state governments? From your own point of view, what
types of guiding principles belong and do not belong in
state constitutions?

3. What are the various procedures available to
change constitutions? What methods are available in
your state to change the constitution? What is your
assessment of the degree to which the states have
established an historical track record of adaptability to
change in their pattern of constitutional amendments?

4. How do you feel about the “Oregon System” in
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terms of state constitutional amendments? What are
some of the positive and negative aspects of allowing
citizens to directly amen state constitutions through
general election ballot measures?
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Chapter 6: Legislatures

6.A — Introduction

A legislature is an officially elected assembly formed to
make laws for a political unit such as a nation, a state or a
local government. The genesis of legislatures traces back to
the medieval period when “Althing” (a Nordic word for ‘general
assembly’) was established in Iceland and a uniform code of
laws was proclaimed. In more contemporary times, there are
various types of legislative forms, including the two most
common categories of legislatures — the presidential style
systems featuring separation of powers and parliamentary-
style systems featuring integration of powers.1 As discussed
in the previous chapter, in political systems reflecting a
separation of powers philosophy of governance, a policy
adoption vs. policy administration and implementation
dichotomy exists separating the legislative branch and the
executive branch; in line with this demarcation of
responsibilities governmental powers are fairly clearly
separated in law and in practice;2 in contrast, in political
systems reflecting an integration of powers philosophy of
governance members of the executive branch are selected
from and are held directly accountable to the legislative
branch.® In the U.S., state legislatures are presidential-style
bodies which are primarily in charge of making laws of
general-purpose and universal application for the respective
states with governors being responsible for the “faithful
execution” of state laws. At the local level BOTH general-
purpose governments and single-purpose governments are
present. The former provides a wide range of services and
serves a diversity of functions, while the latter carries out a
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specific function such as education, the provision of utilities,
the irrigation of farmlands, or the provision of transportation
services, for example. There are a variety of legislative
structures used in local governments, including boards of
county commissioners, city councils, school district boards,
and a wide variety of more specialized elective boards and
commissions that will be discussed in this chapter.

Learning Objectives
O

The topics covered in this chapter include:

° The functions of legislatures.

o Noteworthy Variation in the ways state
legislatures operate.

o Legislatures in general-purpose local
governments.

o Legislatures in  single-purpose local
government.

o The critical legislative role in promoting
sustainability.

6.B — State Legislatures

All the U.S. states have a popularly elected legislative
branch, and each state constitution specifies the essential
features of the composition and method of organization of
state legislative bodies. State legislatures are the primary
lawmaking bodies of American government, and they are,
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generally speaking, quite similar in structure to the U.S.
Congress. The legislature in all cases is a multi-member body
of popularly elected representatives. In forty-nine states the
legislature is divided into two houses, generally a Senate and
a House of Representatives, just as is the U.S. Congress. Only
Nebraska features a unicameral (one chamber) legislature. The
“upper house” (Senate) is usually significantly smaller than the
lower house, which in most states is called the “House of
Representatives” Senators are most often elected for four-
year terms, but some states elect their Senators every two
years. State representatives usually are elected for two-year
terms. In many states, constitutional term limits control the
number of terms - consecutive or otherwise - which a
legislator is allowed to serve. Most states dictate that each
legislative electoral district will elect only one representative
and only one senator. However, eight states do allow multi-
member districts wherein voters elect more than one
representative for the lower house of the state legislature.
Nearly all of the American states adopted the bicameral
legislature in major part because they wished to allow
landowners a major voice in government disproportionate to
their number in the electorate. Senators were once elected
by county or groups of counties as opposed to population, in
a manner similar to the U. S. Senate’s apportionment of two
Senators per state, regardless of the size of its population.
This apportionment of seats in the upper chamber allowed
residents in rural and sparsely populated areas of a state to
exercise significantly more influence than urban residents
within American state legislatures. In 1962 (Baker v. Carr) and
again in 1964 (Reynolds v. Sims), however, the United States
Supreme Court agreed to hear cases wherein it was argued
that the equal protection clause of the 14th Amendment to the
U.S. Constitution required that the principle of “one person,
one vote” should apply to both houses of American state
legislatures. It was reasoned by lawyers arguing for a
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fundamental change in the organization of state legislatures
that the U.S. Congress organized membership around a
principle of representation by geography because it is a federal
system in which the individual states pre-existed the
establishment of the United States of American. In the case
of the U.S. states, however, they are each unitary governments
wherein all citizens, regardless of where they reside (city,
suburb, or rural area) are entitled to equal representation.

The U.S. Supreme Court determined in these landmark
cases that both chambers of American state legislatures must
be based upon population alone. The initial result of these
decisions was that state legislatures redrew their upper
chamber legislative district lines to reflect population, causing
many more legislators to be representing urban areas in upper
chambers of American state governments. These legislative
districts must be redistricted every ten years when the U.S.
Census is taken to assure that they conform to the equal
representation [“one person, one vote’] standard as closely
as possible. While the manifest intent of redistricting is to
ensure equal representation in government, the process of
drawing legislative district lines is the responsibility of state
legislatures and tends to become highly politicized and
partisan in nature in those states which do not establish an
independent, bipartisan body to carry out redistricting. In
fact, in a number of states’ district lines are commonly
redrawn to maximize the strength of the majority party and
weaken the minority party in a process known as
gerrymandering. This process entails concentrating the
minority party’s voters in as few districts as possible and
distributing the majority party’s voters in such a way that they
are likely to prevail in as many legislative districts as possible.

As the process of gerrymandering indicates, political
parties play a very important role in state legislatures. The
majority party typically organizes the election of the leader
of the lower house (the House Speaker in most cases), and in
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most states, the leader of the upper house (typically the Senate
Majority Leader) is put into office on the basis of a partisan
vote. The party leadership in both chambers generally
appoints legislators to their committee assignments,
designates committee chairs in the case of the majority party,
and typically controls floor activity fairly tightly. As a result
of these decisions influenced greatly by the majority political
party, a relatively small number of key legislators in control of
a legislative house typically dominate the agenda and content
of bills heard during a legislative session.

The powers of state legislatures universally include
modifying existing laws and making new statutes, developing
the state government’s budget,4 confirming the executive
appointments brought before the legislature,5 impeaching
governors and removing from office other members of the
executive branch.® All these powers and associated activities
can be assigned into one of the three major functions
performed by state legislators singularly and state legislatures
collectively: representation, lawmaking, and balancing the
power of the executive (or oversight).

6.B.I — Representation:

A major role of a state legislator is to represent the needs
and concerns of the people residing in her and his legislative
district. Since each legislator is responsible to a relatively
small number of constituents coming from a specific
geographical area, they are able to address concerns that are
not as apparent to statewide officials such as the Governor
or State Attorney General. This attention to localized needs
can lead to intense debate over conflicting values when, for
example, representatives of rural, conservative communities
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are forced to compromise with the interests represented by
urban legislators representing liberal constituents.

Legislators also represent the interests of their
constituents beyond the formal law-making process.
Legislators are often enlisted to make a phone call or write a
letter on behalf of a citizen who needs help getting a personal
issue addressed or expedited by the state bureaucracy.
Research conducted by political scientists has shown that such
constituency service pays significant dividends at re-election
time, with voters looking favorably on helpful legislators by
either volunteering for campaign work or contributing money
to re-election campaigns. Key components of sustainability
as addressed in the literature include the development of civil
society, active representation by elected officials, and the
maintenance of continuous interaction between citizens and
representatives. In this regard, how legislators interact with
their constituents is an important part of the promotion of
sustainability in those communities where efforts to promote
sustainability require some level of state approval or financial
support.

The process of representation works at two distinct
levels. First, at an individual representative’s level, there is
a connection between the legislators and the districts from
which they are elected. And secondly — as a unit — the
legislature pursues policies that reflect the statewide interests
and preferences of citizens.” The process of representation,
from the perspective of political scientists, consists of four
principal components: maintaining communications with
constituents; demonstrating policy responsiveness by
reflecting the needs of one’s constituency in one’s votes on
bills and budgets; affecting the allocation of resources across
elective districts; and providing individualized service to
constituents.?

Another way to think about representation is in terms of
the socio-demographic and gender composition of state and
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local legislative bodies. Many observers argue that legislative
bodies should, to some significant extent, mirror the public
they represent — in terms of race, ethnicity, gender and such
— to adequately represent the public at large. In this regard,
it should be noted, “in the past, political scientists have
convincingly demonstrated that race and gender matter in
political representation.”9 Research has consistently shown
that in state legislatures “Black legislators sponsor a higher
number of Black interest measures and female legislators
sponsor a higher number of women’s interest measures” when
compared to white men.10

In general, “female state legislators are reported to be
more liberal than men, even when controlling for party
membership, and female state legislators are more concerned
with feminist issues than their male counterparts.”11 Research
has also found that black women legislators are similar to
white women legislators in terms of their support for women’s
issues — such as affirmative action, comparable worth, public
support for daycare, and many other issues. As with black
male legislators, black women legislators tend to be strong
supporters of minority target policies such as education,
health care, and job creation-oriented economic
development.12 However, research has also found that women
legislators are generally as likely as their male counterparts
to achieve passage of the legislation they introduce, whereas
black legislators are significantly less likely than their white
counterparts to get legislation they introduce enacted into
law.

In terms of the actual representation of women and
minorities in state and local legislatures, there has been a
noteworthy increase in numbers over the last several
decades.”* The Center for American Women and Politics, an
organization that systematically tracks the number of women
in elected office, reports the following in terms of women
serving in state legislatures across the country (see Table 6.1):15
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In 1971, women comprised 4.5 percent of state legislators and
by 2018 they make up 25.4 percent of legislatures. Since 1971,
the number of women serving in state legislatures has more
than quintupled.

For example, “Presently, there are 27 states and the
District of Columbia that have African American mayors. The
cities’ populations range from less than 300 to over 2 million
people.”16Some of the explanations given for the lower levels
of women and minorities in state and local legislative bodies
include cultural, institutional and situational explanations.17
Cultural explanations would include state political culture,
which would affect the attitudes toward women and
minorities in politics held by citizens and elites.”® Some argue
that states with more traditional political cultures deeply
entrenched in history — e.g., the southern states — may well
view politics as a man’s world or the domain of white
Americans in comparison to states with more progressive
political cultures — e.g., the northeastern or western states
(see Table 6.2).19 For women, this political culture aspect of
their political environment can have three specific adverse
consequences:20
First, women may not run for office because they do not
believe it to be appropriate. Second, women may not be
highly recruited to run for political office because party
officials and other political elites are biased against female
candidates. Or third, even women who are not socialized
into passive gender roles and who do run despite
unsupportive elites face unsympathetic voters at the polls...

A second explanation of low levels of women and minorities
in state and local legislatures concerns the institutional
arrangements determining electoral success. For example,
states with high levels of incumbents re-elected to office
would allow for fewer seats being open to competition.21 In
addition, states with multi-member districts versus states
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with single-member districts tend to have racially, ethnically
and gender-wise more diverse legisla‘cures.22 It has been
argued that voters are more willing to support women and
minorities when there are multiple choices to make in an
electoral setting. A third explanation for lower levels of
women and minorities in state and local legislative bodies
concerns situational factors such as financial resources,
educational levels, and occupation, which all affect the ability
to run for office and to establish important political networks
to support successful campaigns. In addition, “..women tend
to start much later in politics than men, are less likely to
be recruited than men, and have more political opportunities

closed to them than men.>>
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YEAR % OF TOTAL

1987 15.7%

1989 17.0%

1991 18.3%
1993 20.5%
1995 20.6%
1997 21.6%

1998 21.8%

1999 22.4%
2000 22.5%
2001 22.4%
2002 22.7%
2003 22.4%
2004 22.5%
2005 22.7%

2006 22.8%
2007 23.5%
2008 23.6%
2009 24.3%
2011 23.7%

2012 23.7%

2013 24.2%
2015 24.3%
2016 24.4%
2018 25.4%

Table 6.1 Women in State Legislatures
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STATE: % WOMEN

Arizona 40.0%
Vermont 40.0%
Nevada 38.1%
Colorado 38.0%
Washington 37.4%
Illinois 34.5%
Maine 33.9%
Maryland 33.5%
Oregon 33.3%
Rhode Island 31.9%
STATE: % WOMEN
Wyoming 11.1%
Oklahoma 13.4%
Louisiana 12.9%

West Virginia  13.0%
Mississippi 14.2%
Alabama 14.9%
South Carolina 15.0%
Tennessee 15.9%
Kentucky 15.9%
North Dakota  18.4%

Table 6.2 States with Highest and Lowest Percentage of Legislators
— 2018

Those that favor legislative diversity have proposed a
variety of electoral mechanisms to increase the number of
women and racial minorities serving in state and local
legislative bodies. Some have suggested the broadened
adoption of term limits because the current re-election rate
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of incumbents is very high, while others have suggested the
creation of majority Black or Latino districts by carefully
drawing election district lines to favor minority districts.*
However, this latter approach to the promotion of diversity in
legislative bodies was struck down by the U.S. Supreme Court
in Miller v. Johnson 515 U.S. 900 (1995) and Shaw v. Hunt 517 U.S.
899 (1996).

6.B.I1 - Lawmaking:

Policymaking is accomplished through the introduction
and passage of bills that eventually become law. The process
usually begins with the introduction of bills in either house of
the legislature. While bills must be introduced by a legislator,
they usually have been crafted by a governor, an attorney
general, a public agency, or an interest group. Once a
legislator chooses to introduce the legislation other
representatives and senators can sign on as coO-Sponsors,
increasing the chance that the bill will survive scrutiny in
legislative committees. New bills are referred to policy
committees in their chamber of origin. The committee chair
decides whether or not to hold a hearing on the bill, and
whether or not to hold a committee vote on it. Bills are
frequently amended in committee before they are voted out.
If the vote in committee is favorable, the bill is forwarded
to a rules committee that makes decisions on which bills are
placed on the calendar of the chamber to be heard. Bills can
be amended once more on the floor, and if passed they are
sent to the other chamber for its consideration. If the second
chamber amends the bill and passes it, then members of both
chambers go to a “conference committee” to determine if the
differences between the two versions of the bill can be
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reconciled. If a compromise is achieved, the new bill is sent
back to the floor of the Senate and House for a final vote.
If the conference committee bill is approved in both houses
of the legislature it is then sent to the governor where it will
be signed into law, vetoed, or remain unsigned. If a bill is
vetoed by the governor, it can return to the legislature for
a possible veto override by a “supermajority” (usually two-
thirds vote) in both chambers. If a governor neither signs nor
vetoes a bill, it will become law in two-thirds of the states;
in the remaining third of the state’s inaction by the governor
is referred to as a “pocket veto” and the bill dies (see Figure
6.1). Another way for a bill to become law in some states
is a legislative referral, an action by the legislature and the
governor that places the legislation on the ballot for voters to
decide approval or disapproval.
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Bills introduced in Senate Bill introduced in House

President assigns Speaker assigns
bill to committee bill to committee

Committee reviews bill, conduct Committee reviews bill, conduct
hearings, holds work session hearings, holds work session

Debate and vote on reported Debate and vote on reported
bill in full Senate bill in full House

Passed bill sent to the other Passed bill sent to the other
chamber for consideration chamber for consideration

Conference-committee resolves the differences

Vote on conference- Vote on conference-
committee compromise committee compromise

Figure 6.1 The Typical State Legislative Process

6.B.I11 — Balancing the Power of the Executive:

In a separation of powers governmental system, the three
branches of government are expected to share power rather
than allowing one branch to have disproportionate power over
the others. This arrangement of governmental powers has
been commonly known as the checks and balances system,
a particular vision of governmental design enshrined in the
U.S. Constitution by the Founding Fathers. The third principle
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role a legislature plays, therefore, is balancing the power of
executive. This balancing role can be achieved by performing
legislative oversight that involves the legislature’s review and
evaluation of selected activities of the executive branch and
exercising the “power of the purse” - that is, carrying out
the responsibility of developing the state budget. In American
government, no funds can be spent by an executive agency
unless an express allocation is made by a legislative enactment
(the budget is set in a bill enacted into law just as any other
statute). A main reason for state legislatures to conduct
oversight is that “it has a duty to ensure existing programs
are implemented and administered efficiently, effectively, and
in a manner consistent with legislative intent?® The job of
exercising legislative oversight is carried out by a combination
of standing committees, select committees, and task
forces.*® In Ohio, for example, three such important oversight
committees are the Joint Legislative Committee on Health
Care Oversight, the Joint Legislative Committee on Medicaid
Technology and Reform, and the Turnpike Legislative Review
Committee composed of members of both chambers of the
state legislature.27 Common forms of oversight activities
include periodic review of administrative rules, the
enactment of sunset provisions in legislation, the passage of
legislation calling for studies into particular problems or
existing programs, the engagement in active fiscal oversight
and the provision of advice to executive agencies, and the
granting of consent to gubernatorial appointments.

State legislatures assume the role of oversight in order
to assure that laws are being implemented efficiently and
effectively in the manner originally intended by the
legislature. The legislature often evaluates the executive
branch’s policy and programs through the employment of
policy analysts and auditors working for legislative
committees. These analysts and auditors attempt to assess
progress toward the objectives and goals of policies and
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agencies reflecting the original intent of the legislation. The
use of legislative policy analyses and audits has been credited
with increasing efficiency and effectiveness in state
government, thereby saving taxpayers money and improving
program performance.

Legislatures periodically review the rules and regulations
employed by the executive branch in order to determine
whether the intent of the law is being realized. This review
process often accompanies budget hearings and ultimate
budget approval for state agencies. If the legislature
determines that an agencys rules and regulations are
unsatisfactory, they can insist that the rules be modified or
suspended; in some cases the legislature retains the right to
discontinue support for a program if, in its judgment, the
agency in question is not following legislative intent or is
determined to have failed to meet the goals set for it. Some
states have determined that the “legislative veto” (an action
of constraint upon a public agency by a legislature after
legislation has been placed into law) is an unlawful violation
of the separation of powers. Even without explicitly revoking
a rule or regulation by direct action of the legislature after
a law has been duly enacted, the legislature can exert great
influence over previously enacted statutes by reducing the
agency’s budgetary allotment in order to encourage more
faithful compliance with legislative wishes.

Sunset laws are those pieces of legislation featuring a
built-in expiration date for a statute. Legislation of this nature
allows the legislature to review, implement changes in, or
terminate a program simply by not renewing an existing law.
While sunset laws ensure the bureaucracy will be subjected
to periodic review, the process of review is often time-
consuming, can be quite costly, but only rarely results in the
termination of a program. Bowman and Kearney state in this
regard, “sunset reviews are said to increase agency compliance
with legislative intent . . . [but] only 13 percent of the agencies
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reviewed are eventually terminated, thus making termination
more of a threat than an objective reality.”28

The review and control of state (and federal “pass-
through”) funds is one of the most significant powers
exercised by state legislatures. By holding the purse strings
at both the state and federal level, the independence of the
legislative branch ensures that the bureaucracy and executive
branch agency leadership remains quite dependent upon
legislative support. Thus, oversight is permitted and the
executive branch is prevented from becoming unresponsive to
lawmakers and their constituency. Furthermore, by reviewing
and controlling federal funds given to the state through
intergovernmental programs such as interstate
transportation, environmental regulation, Medicaid, etc.,
legislators are aware of how that federal government transfer
money is being spent by the executive branch. Importantly,
citizens who wish to know how those federal funds are being
spent in this state and localities can contact their legislator
and request an accounting. This type of constituent service
is an important part of legislative representation. In the area
of the promotion of sustainability, your state legislator should
be able to provide you with specific, timely information
concerning what federal and state programs are in place to
address sustainability concerns.

6.C — Variation Among State Legislatures

State legislatures vary across the country in terms of their
official names, the length of time they stay in session, the
number of legislative districts they use, their party affiliations,
and the way it operates. For example, state legislatures in
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most states are called “Legislatures;” for example, the Alabama
Legislature, the Oklahoma Legislature, the Nevada Legislature,
and Montana State Legislature are common names. In some
states, however, the state legislature is referred to as the
“General Assembly,” such as the Virginia General Assembly and
the Pennsylvania General Assembly. In the states of
Massachusetts and New Hampshire the term “General Court”
is used to designate the state legislative branch. For bicameral
state legislative bodies, the upper house is most typically
called the “Senate,” but the terms used for the lower house
vary widely across the states (see Table 6.3). Historically, most
of the original American colonies were governed by
unicameral legislative systems until a gradual process of
adoption of Dbicameralism started and picked up
momentum.?? The bicameralism movement was based on
respect for the British model of bicameralism of the House

of Lords and the House of Commons.>?

Today, as noted
previously, virtually all (49) state legislatures in the U.S. are
bicameral, and only Nebraska has maintained a unicameral

legislature (see Table 6.4).
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STATE
Alabama
Alaska
Arizona

Arkansas
California

Colorado
Connecticut
Delaware
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana

Maine

BOTH BODIES
Legislature
Legislature
Legislature

General Assembly
Legislature

General Assembly
General Assembly
General Assembly
Legislature
General Assembly
Legislature
Legislature
General Assembly
General Assembly
General Assembly
Legislature
General Assembly
Legislature

Legislature

UPPER
HOUSE

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate
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LOWER HOUSE

House of
Representatives

House of
Representatives

House of
Representatives

House of
Representatives

Assembly

House of
Representatives

House of
Representatives

House of
Representatives

House of
Representatives

House of
Representatives

House of
Representatives

House of
Representatives

House of
Representatives

House of
Representatives

House of
Representatives

House of
Representatives

House of
Representatives

House of
Representatives

House of
Representatives



Maryland

Massachusetts
Michigan
Minnesota
Mississippi
Missouri

Montana

Nebraska
Nevada

New
Hampshire

New Jersey
New Mexico
New York

North Carolina
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island

South Carolina

General Assembly

General Court
Legislature
Legislature
Legislature
General Assembly

Legislature

Legislature

Legislature
General Court
Legislature
Legislature
Legislature
General Assembly

Legislative
Assembly

General Assembly

Legislature

Legislative
Assembly

General Assembly
General Assembly

General Assembly

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

House of Delegates

House of
Representatives

House of
Representatives

House of
Representatives

House of
Representatives

House of
Representatives

House of
Representatives

Assembly

House of
Representatives

General Assembly

House of
Representatives

Assembly

House of
Representatives

House of
Representatives

House of
Representatives

House of
Representatives

House of
Representatives

House of
Representatives

House of
Representatives

House of
Representatives
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South Dakota
Tennessee
Texas

Utah
Vermont
Virginia
Washington

West Virginia

Wisconsin

Wyoming

Legislature
General Assembly
Legislature
Legislature

General Assembly
General Assembly
Legislature

Legislature

Legislature

Legislature

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

Senate

House of
Representatives

House of
Representatives

House of
Representatives

House of
Representatives

House of
Representatives

House of Delegates

House of
Representatives

House of Delegates
Assembly

House of
Representatives

Table 6.3 State Legislative Houses
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INDICATORS

Representation,
responsiveness to the
majority, responsiveness
to diverse and minority
interests, responsiveness
to powerful interests

Legislative Stability
Procedural Simplicity

Authority of the
Legislators

Concentration of Power
within the Legislature

Quality of
Decision-Making

Efficiency and Economy

UNICAMERAL LEGISLATURE

A citizen has one
representative, favors rule by
the majority, deeper
understanding of all various
interests, ‘almost heaven’ for
special lobbyists

Not necessarily volatile
More

Authority of a legislator is not
shared

Concentrates power in one
house

Promotes quality by
deliberate, careful
decision-making

Maybe more efficient in
conducting its business and
less costly to operate

BICAMERAL
LEGISLATURE

A citizen has two
respective
representatives,
bicameral
deliberation,
gives voice to
disparate points
of views, hard
for lobbyists to
affect legislative
activities

Maybe more
stable

Less

Authority of a
legislator is
shared

Concentrates
power in a few
members

Promotes quality
by slowing
decision making,
by having a
second thought,
and by requiring
approval by two
chambers

May require
more cost, but
also generate
more benefits

Table 6.4 Unicameral Legislature and Bicameral Legislature

Another difference between state legislatures concerns

time status — some states have full-time legislatures meeting

frequently on an annual basis, while other states have part-

time legislatures that meet biannually and infrequently. Many

rural states tend to have a part-time legislature, while the

states with larger populations are likely to have full-time

legislatures. Texas is an exception in this regard, with the
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second-largest population and a part-time 1egislature.31 The
National Council of State Legislatures has categorized the 50
state legislatures into three basic groups: full-time
legislatures, hybrid legislatures, and part-time legislatures.
Full-time legislatures “..require the most time of legislators,
usually 80 percent or more of a full-time job.”32 These
legislatures typically feature large staffs and their members
are usually paid salaries sufficient to make a decent living.
Full-time legislatures are typically found in the states with
highly urbanized populations (see Tables 6.5 and 6.6).
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FULL-TIME
California
Florida

Illinois
Massachusetts
New Jersey
Michigan

New York
Ohio
Pennsylvania

Wisconsin

HYBRID
Alabama
Alaska
Arizona
Arkansas
Colorado
Connecticut
Delaware
Hawaii

Iowa
Kentucky
Lousiana
Maryland
Minnesota
Missouri
Nebraska
North Carolina
Oklahoma
Oregon
South Carolina
Tennessee
Texas
Virginia

Washington

PART-TIME
Georgia
Idaho

Indiana
Kansas
Maine
Mississippi
Montana
Nevada

New Hampshire
New Mexico
North Dakota
Rhode Island
South Dakota
Utah
Vermont
West Virginia

Wyoming

Table 6.5 State Legislature Types
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AVERAGE

LEGISLATURE AVERAGE TIME SPENT AVERAGE NUMBER
TYPE: ON JOB: COMPENSATION: OF
STAFF:
Full-type 84% $82,358 1,250
Hybrid 74% $41,110 469
Part-time 57% $18,449 160

Table 6.6 Legislative Job Time, Salary and Staff Size—2015

Legislators elected to hybrid legislatures “..typically say
that they spend more than two-thirds of a full-time job being
legislators” and their salaries are noticeably higher than part-
time legislatures but somewhat lower than those of members
of full-time legislatures.33 Salaries are typically not sufficient
to make a living on legislative pay alone, so additional outside
employment is common among these state lawmakers. Hybrid
legislatures tend to have intermediate-sized staffs, and they
are typically found in states with moderate-sized populations.

Lawmakers in part-time legislatures generally spend
“..the equivalent of half of a full-time job doing legislative
work. The compensation they receive for this work is quite
low and requires them to have other sources of income in
order to make a 1ivir1g.“34 Part-time legislatures are often
called “citizen legislatures” and are most often found in rural
states with relatively small populations. The legislative staff
available to lawmakers in these states are typically few in
number.

State legislatures are also diverse in terms of their size
and their party composition. Legislators prefer policies that
favor the preferences of voters in individual districts, and thus
the size of a district matters when considering the
implications of certain policies. Table 6.7 shows the number of
seats in state upper and lower houses. While some economists
have argued that larger legislatures are less efficient and prone
to conflict because “..cooperation cannot be sustained in large
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legislatures,” there has been little empirical research on this
topic.?’5

In terms of partisan alignment, in 2016 Republicans
gained a sizable majority of all legislative seats and won their
biggest legislative victory in more than a decade. In 2016,
Republican majorities took control of both houses in 30 state
legislatures and Democratic majorities control both houses in
10 states. In the other 10 states, the two parties split control of
the state legislature, with one party having supremacy in one
house and the other party having control of the other chamber
(see Table 6.8).36
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SEATS IN

STATE SEATS IN SENATES HOUSES
Alabama 35 105
Alaska 20 40
Arizona 30 60
Arkansas 35 100
California 40 80
Colorado 35 65
Connecticut 36 151
Delaware 21 41
Florida 40 120
Georgia 56 180
Hawaii 25 51
Idaho 35 70
Illinois 59 118
Indiana 50 100
Iowa 50 100
Kansas 40 125
Kentucky 38 100
Louisiana 39 105
Maine 35 151
Maryland 47 141
Massachusetts 40 160
Michigan 38 110
Minnesota 67 134
Mississippi 52 122
Missouri 34 163
Montana 50 100
Nebraska 49 Unicameral
Nevada 21 42
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New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas

Utah

Vermont
Virginia
Washington
West Virginia
Wisconsin

Wyoming

24
40
42
62
50
47
33
48
30
50
38
46
35
33
31

29
30
40
49
34
33
30

400
80
70
150
120
94
99
101
60
203
75
124
70
99
150
75
150
100
98
100
99
60

Table 6.7 Seats in Senates and Houses
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STATE

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Lousiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri

Montana
Nebraska

Nevada

DEMOCRATS
Senate Seats

8
6
12
1
26
17
21
12

14

17
24
7
39
10
26
8
1
14
15
32
34
1
39
20
8
21

Nonpartisan
Election

10

REPUBLICAN
Senate Seats

26
14
18
24
14
18
15
9

26

39
1
28
20
40
24
32
27
25
20
14
5
27
28
32
24
29

Nonpartisan
Election

11
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New
Hampshire

New Jersey
New Mexico
New York

North
Carolina

North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island

South
Carolina

South Dakota
Tennessee
Texas

Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin

Wyoming

14

24
25
31

16

15
10

18
19
32

17

11

19
19
24
16
14

10

16
17
32

34

32
23
39
12
31

28

27
28
20
24

21
25
18
19
26
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DEMOCRATS REPUBLICANS INDEPENDENT

STATE House/Assembly House/Assembly House/
Seats Seats Assembly Seats

Alabama 33 70 -
Alaska 16 23 1
Arizona 24 36 -
Arkansas 35 64 1
California 51 32 -
Colorado 34 31 -
Connecticut 86 64 -
Delaware 25 16 -
Florida 39 81 -
Georgia 61 17 -
Hawaii 44 7 -

Idaho 14 56 -
Illinois 71 47 -
Indiana 29 ! -

Iowa 43 57 -
Kansas 28 97 -
Kentucky 50 46 -
Lousiana 42 61 2

Maine 78 69 4
Maryland 91 50 -
Massachusetts 123 34 -
Michigan 46 61 -
Minnesota 61 72 -
Mississippi 47 74 -
Missouri 45 17 -
Montana 41 59 -
Nebraska Unicameral Unicameral Unicameral
Nevada 17 25 -
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New

Hampshire 160 239 1

New Jersey 52 38 -
New Mexico 33 37 -
New York 104 43 -
Carolina % £ !

North Dakota 23 ! -
Ohio 34 65 -
Oklahoma 30 ! -
Oregon 35 25 -
Pennsylvania 84 19 -
Rhode Island 63 1 1

g(:llrlglina 46 8 -
South Dakota 12 58 -
Tennessee 26 73 -
Texas 51 98 -
Utah 12 63 -
Vermont 85 53 12
Virginia 34 66 -
Washington 50 48 -
West Virginia 36 64 -
Wisconsin 36 63 -
Wyoming 9 51 -

Table 6.8 Party Affiliation in Legislatures Across the States — 2016

The number of bills introduced into legislatures and
enacted into law also varies greatly across the American
states. For example, 14,823 bills were introduced and 589 bills
were enacted into law in New York in 2015. In stark contrast,
there were only 391 bills introduced and 204 bills enacted into
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law in Wyoming in the same year. Comparisons are made with
the bills introduced and enacted in 2015 regular sessions in
Table 6.9.
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STATE
Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
lowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada

New Hampshire

BILLS INTRODUCTIONS
1,210
575
1,163
2,062
2,370
682
3,202
370
1,574
955
2,894
523
6,534
1,237
1,851
746
752
1,106
1,455
2,234
6,988
1,890
4,605
2,620
1,888
1,187
664
1,013
902

BILLS ENACTMENTS
357
48
324
1,289
807
364
261
194
227
312
190
382
483
258
143
105
17
469
442
495
704
269
80
347
131
457
247
556
276
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New Jersey 9,074 381

New Mexico 1,281 158
New York 14,823 589
North Carolina 1,634 300
North Dakota 854 484
Ohio 678 45
Oklahoma 2,112 398
Oregon 2,641 848
Pennsylvania 2,867 39
Rhode Island 2,399 423
South Carolina N.A. 138
South Dakota 427 258
Tennessee N.A. 1,007
Texas 6,276 1,323
Utah 1,520 477
Vermont 666 64
Virginia 1,919 774
Washington 2,365 297
West Virginia 1,607 262
Wisconsin 1,830 356
Wyoming 391 204

Table 6.9 Bills Introductions and Enactments in 2015 Regular
Sessions
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6.D — Legislatures in General-Purpose Local
Government

General-purpose local governments, which include county
governments, municipal governments, and town and township
governments, provide a wide range of services that affect the
day-to-day lives of citizens. Services such as police
protection, road, street and bridge infrastructure, parks and
recreation, and land use (zoning) are typical duties of general-
purpose governments in the United States. These
governments feature both an executive and legislative
function, and the executive function is discussed elsewhere.
This section focuses on the legislative role of general-purpose
local governments whose legislative bodies are boards of
county commissions, city councils, and town boards of
aldermen or selectmen.

6.D.I — County Commissions:

Counties function primarily as the administrative
appendages of a state, and thus they implement many state
laws and policies (such as carrying out elections) at the local
level. The central legislative body in a county government
is commonly a board of “commissioners” or “supervisors”
Typically, a county commission meets in regular session
monthly or bimonthly, and its legislative responsibilities
encompass the enactment of county ordinances, the
development, and approval of the county budget, and, in some

states, the setting of certain tax rates.>’

Chapter 6: Legislatures | 265



6.D.II - City Councils:

Municipal government in America originates from the
English parish and borough system. The English parish was
involved in both church service and road maintenance, while
the English borough engaged in commercial and governmental
affairs. These traditional aspects of civic society in England
were gradually merged into a single entity and developed into
the concept of municipality in the United States.®® In contrast
to a county, which is an administrative appendage of a state, a
city is considered a municipal “corporation” that can produce
and implement its own local laws and public policy. For
example, the City of New York creates its own sales tax, apart
from the New York State sales tax created by the state
government.39 The executive branch of city governments is
generally organized into one of three basic forms: a mayor-
council form, a city commission form, and a council-manager
form. These executive structures are discussed in detail
elsewhere. However the executive authority of the
municipality might be organized, the legislative body provided
for in each of these three basic forms is typically called a city
council, and that legislative body exercises the power to make
public policy.

Traditionally, members of most city councils were
elected through at-large elections, a practice that often
resulted in their becoming somewhat unresponsiveness to
some groups in their jurisdiction. In recent decades city
councils have tended to emphasize district elections, and as
a consequence city councils have become considerably more
diverse in terms of gender, race, and ethnicity than they were
in the past. Today city legislative bodies are less white and
less male and less business-dominated than they were in the
past and feature many more African Americans, Hispanics, and
women.
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6.D.III — Town Boards:

Today, official town and township governments continue to
operate in 20 states in three major regions (see Table 6.10).40
In terms of legislative process, many of these towns have a
tradition of direct democracy through a “town meeting”
wherein residents elect town officials, enact ordinances, and
adopt a budget. Typically, all available voters are invited to
provide input, offer amendments, and vote on township
business. These types of local government legislatures are
often found in smaller jurisdictions.

REGIONS STATES
New England Maine, Vermont, New Hampshire, Massachusetts,
g Connecticut, and Rhode Island
Mid-Atlantic New York, New Jersey, and Pennsylvania
Michigan, Ohio, Indiana, Illinois, Wisconsin, Minnesota,
Mid-West North Dakota, South Dakota, Kansas, Nebraska, and

Missouri

Table 6.10 Regions and States with Official Towns and Townships

6.D.IV — The Adapted City:

Research by Frederickson and Johnson has found that
while almost all U.S. cities were initially established as either a
council-manager or mayor-council form of government, they
typically “adapt” to incorporate the best features of both
systems. They found that over-time, cities with council-
manager systems tend to adopt features of mayor-council
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systems “..to increase their political responsiveness,” and that
cities with mayor-council systems tend to adopt features of
council-manager systems “..to improve their management and
productivity capabilities.“41 Frederickson and Johnson argue
that these developments have led to a third form of municipal
governance they call the “adapted city” As emphasized in the
introductory chapter regarding adaptation to change, this is
a characteristic of institutional sustainability — the ability of
cities to reform their governmental structures to promote
economic and administrative efficiency, and to increase
political responsiveness and civil society.

6.E — Legislatures in Single-Purpose Local
Government

As their name implies, typical single-purpose local
governments only have one principal function. These local
government entities usually provide services that general-
purpose local governments are either unwilling to perform
or are incapable of performing.42 Special district boards and
commissions and school district boards constitute the
legislative bodies in single-purpose local governments.
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6.E.I - Special District Boards:

A special district usually has a population of residents
occupying a specific geographic area, features a legal
governing authority, maintains a legal identity separate from
any other governmental authority, possesses the power to
assess a tax for the purpose of supplying certain public
services, and exercises a considerable extent of autonomy.43
Special districts have been created for a variety of purposes;
for instance, a watershed district aims at promoting the
beneficial use of water and a rural hospital district works to
maintain health care services to a sparsely populated area.
In many areas of the country, a sanitary district strives to
improve sewerage services,45 and a rural fire protection
district focuses on providing fire protection through a
combination of professional and volunteer firefighters.46

While the vast majority of the special districts in the U.S.
perform a single function, a small proportion of them provides
two or more services. Local government units known as
county service areas in California, for example, provide police
protection, library facilities, and television translator services
in some areas of the state.
<<Photo 6-4>>

The category of special district governments includes
both independent districts and dependent districts. For
independent districts, the board members are generally
elected by the public, but in some cases, members are
appointed by public officials of the state, counties,
municipalities, and town/townships that have joined to form
special districts.*’ Dependent districts are governed by other
existing legislatures such as a city council or a county board.
For instance, the County Service Areas noted above are
dependent districts that are governed by their county boards
of supervisors.48 The Oceanside Small Craft Harbor District
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in California is a subsidiary organ of the City of Oceanside,
and the members of the Oceanside City Council also serve
on the District's board.*® To sum up, special districts are
independent if the members of boards are independently
elected or appointed for fixed term of office; special districts
are dependent if they depend on another local government to
govern them.>° However, they are governed, in their financial
and administrative aspects special districts are all considered
fiscally ‘independent’ because they exist as separate legal
entities and exercise a high degree of fiscal and administrative
independence from the general-purpose governments around

them.”!

6.E.11 — School District Boards:

As a type of single-purpose local government, a school
district serves primarily to operate public primary and

secondary schools or to contract for public school services.

Its legislative body is typically called a “school board”>?

“board of trustees,”53 and the members of these boards can

54

or a

be either elected or appointed for fixed terms of office.
Typically, the school board has five to seven members whose
job it is to make policy (e.g., adoption of special programs,
approval of grant applications, setting disciplinary rules, going
to the public to request passage of school levies, etc.) for
the school district. One major issue in policy decisions is the
development and enactment of a school district budget.
School districts also consist of both independent and
dependent units. Independent school districts are defined as
local governments that are fiscally and administratively
independent of other government entities, such as townships,
municipalities, and counties. They can provide for and
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promote public education, but are not allowed to use their
revenues on public goods other than education. Dependent
school districts, in contrast, are not counted as separate
governments because they are dependent on a ‘parent
government that is capable of shifting public expenditure
among various public goods.55 As of 2002, there were 15,029
public school systems in the United States, and of these 13,522
are independent school districts and the other 1,507 can be

classified as dependent districts.”®

Legislatures - What Can I do?

Find out more about state legislatures by visiting the
National Council of State Legislators (NCSL) website at:
http: //www.ncsl.org/ and their public participation
website at: http: //www.ncsl.org /legislators-staff/
legislators /trust-for-representative-democracy,/public-
participation-and-confidence-in-the-leg541l.aspx. The
NCSL also has many educational materials located at their
“Trust for Representative Democracy” project:
http: //www.ncsl.org /trust/index.htm

Visit the International City Managers Association’s (ICMA)
website to find out current issues confronting
municipalities at http: //icma.org and then use USA.Gov’s
directory to locate your own county or city government
websites at https: //www.usa.gov/local-governments Go to
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your own local government’s website and see when city
council or country commissioner public meetings are held
and attend one. Former U.S. Speaker of the House Tip
O'Neill once said “all politics is local,” go see for yourself
what issues are confronting your own local governments.

6.F — Legislatures and Sustainability

The United Nations Department of Economic and Social
Affairs has highlighted the critical importance of local
governments, and hence local government legislative bodies
responsible for making laws and ordinances, in the
development of sustainable local governments. The authors of
the department’s report issued in 2004 observe the following
in this regard:

Because so many of the problems and solutions being
addressed by Agenda 21 have their roots in local activities,
the participation and cooperation of local authorities will
be a determining factor in fulfilling its objectives. Local
authorities construct, operate and maintain economic,
social and environmental infrastructure, oversee planning
processes, establish local environmental policies and
regulations, and assist in implementing national and
subnational environmental policies. As the level of
governance closest to the people, they play a vital role in
educating, mobilizing and responding to the public to
promote sustainable development.57

In Governing Sustainable Cities, Evans et al. present a
working framework for what factors contribute to community
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sustainability.58 These scholars suggest that sustainability is in
major part a function of two community-based components:
institutional capacity and social capacity. Institutional
capacity is defined in terms of levels of commitment from
government officials, the demonstration of political will,
investment in staff training, technological mainstreaming,
engagement in knowledge-based networks, and provision of
legislative support for maintaining network connections.
Similarly, social capacity is defined by the degree of inclusion
in collective civic efforts of local citizen volunteers, news
media, business establishments, representatives of industry,
local universities, and local non-governmental
org_janizations.59 Based on the possible combinations of
institutional and social capacities, Evans and his colleagues

identify four potential governance outcomes:*°

Dynamic governing — communities with ‘higher’ levels of social
and institutional capacity have ‘high possibility of
accomplishing sustainability-promoting policy outcomes.
Active government - communities with ‘lower’ levels of social
capacity, but ‘higher’ levels of institutional capacity have
‘medium or fairly high’ possibility for accomplishing
sustainability-promoting policy outcomes.

Voluntary governing - communities with ‘higher’ levels of social
capacity, but ‘low’ institutional capacity, have ‘low’ possibility
for accomplishing sustainability-promoting policy outcomes.
Passive government - communities with ‘low’ levels of both
institutional and social capacity have little possibility of
achieving a sustainable future.

These findings are similar to the argument of Costantinos
to the effect that the active support of the state and local
government legislative bodies is a critical predictor of
sustainable states and communities. This support is
accomplished by:
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...developing systems whereby public opinion can be made
known to members of the legislature, including (the level
of) support to develop their constituency, developing the
capacity of the legislature to draft and introduce legislation
or amendments to existing legislation on specific subjects.61

6.G — Conclusion

It is clear from the material discussed in this chapter
that legislative forums in American state and local government
represent a vast terrain of widely differing scales and scope
of responsibility, traditions of normal operation, and extent of
access to professional staff support. Whatever their current
arrangements, traditions, and resources, however, it is beyond
argument that the observations of the United Nations
Department of Economic and Social Affairs are absolutely on
target in maintaining the critical importance of the
“governments closest to the people” in meeting the challenges
of sustainability in our collective lifetimes.®? The evidence of
global climate change, the accumulation of greenhouse gases,
the extinction of species, the scarcity of natural resources,
the decimation of forests, and the pollution of air and surface
waters is no longer a matter of unsettled controversy, and the
short time-frame for effectively coping with an endangered
global ecological system requires all levels of government to
become engaged in “dynamic governing” in service to
sustainability.

In each of the chapters to follow it will be seen how
the multiple actors - including state legislatures and local
boards, commissions, and councils - are striving to perform
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their traditional duties plus take on new responsibilities for
passing on a sustainable form of economic and social life to
the next generation of Americans. The institutional and social
capacities of our states and local communities will be tested in
the coming decades, and there are signs that the identification
of and dissemination of “best practices” in many sectors for
a sustainable future will require the dedicated effort of
legislators, public servants, civic groups, and ordinary citizens
accepting their civic duty. This challenging work that lies
ahead requires informed and active participants in the
government processes most directly related to daily life. Some
state legislatures such as those in California, Oregon, and
Washington are taking the lead in promoting standards for
automobile emissions, energy use and carbon sequestration
that go beyond federal standards required by the
Environmental Protection Agency, thereby challenging the
authority of the federal government, while others are watching
to see the results of those challenges. Many local government
mayors (over 1,000 at this writing) are following the lead of
Seattle’s Mayor Nichols and the U.S. Conference of Mayors
in committing to the Climate Protection Agreement which
sets out ambitious goals for reducing greenhouse gases and
conserving energy consistent with the Kyoto Accords even
though the United States is not a signatory to those
international accords. These developments represent a
hopeful beginning for the governments closest to the people
rising to the challenges of sustainability facing each state
government and each local community in the coming years.
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Terms

Administrative rules

Checks and balances
Constituency service

County services area
Dependent (special) districts
General purpose governments
Gerrymandering

Independent (special) districts
Legislative oversight
Legislative referral
Parliamentary style systems
Presidential style systems
Select committees

Single purpose governments
Standing committee

Sunset provisions

Task force

Term limits

Discussion Questions

1. According to this chapter, what are the major
functions that legislatures play in state and local
government?
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2. What are some of the similarities and differences
in how state legislatures operate?

3. Compare and contrast the roles and functions of
general-purpose and single-purpose governments.

4. How can legislatures promote economic, social
and ecological sustainability?

5. With respect to the city or town you consider to
be your hometown, would characterize it as featuring
passive government, voluntary governing, active
government, or dynamic governing?
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Chapter 7: Executives

7.A — Introduction

The title of this chapter draws an important distinction
in our discussion of executive leadership in state and local
government; unfortunately, it is a distinction that provides less
clarity than one would expect. In 18th and 19th century state
and local government, the “executive” was generally thought
of in terms of elected leadership; a governor, a state attorney
general, a mayor, or perhaps even a sheriff came readily to
mind. The executive, therefore, was tied directly to elective
office and was often directly accountable to the people via the
voting mechanism.

In the mid-to-late 19th and early 20th centuries,
however, a major change began to take place in this area.
The rise of what is called Progressivism led to a concerted
nationwide effort to clean up politics, particularly at the
municipal level and over time at the state level, as well. The
national government was also affected by Progressive reforms,
although perhaps not in the same way or to the same degree
this social movement transformed that state and local
government.

The chapter informs the reader about the unique
qualities of the political and career administrative executive
aspects of state and local government. Understanding the
offices, both their similarities and their differences, will help
the reader gain a better understanding of how state and local
executives operate across the country and in the reader’s own
state and local community.
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Learning Objectives
O

This chapter will discuss:

» the power and role of the governor.

e  state executive branch leaders.

» the roles of county and city elected leaders.

* special districts as quasi executive/legislative
institutions.

e the role of administrative executives.

* the role of executives in sustainability.

7.B — Governor

The term Governor has many meanings. On a mechanical
device, a governor is something that regulates the speed of
a machine, often a complex process. The British for some
period used the word when addressing someone worthy of
respect. The word also refers to a military commandant.
More commonly, a governor is a head of state, a key actor in
a governmental body. So, do all of these definitions apply to
our current topic: state governors? Unexpected, the answer
is Yes! A governor shapes the speed and direction of political
debate. The governor is, in fact, a military commander — he
or she does have the power to “call up” or activate the state
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National Guard in U.S. states. The office of governor is a
position of respect and is the ceremonial head of state as well
as being a key actor in a larger governing process.

Prior to the American Revolution, colonial governors
served as executive leaders of a Crown Colony. In early
colonial days, the powerful landowners chose governors —
usually white men of wealth and social stature. The governor,
along with a quasi-legislative council, led the colony in
countless ways — managing resources; developing plans for
sustainability and growth; maintaining civic virtue through the
enforcement of laws; and making treaties or agreements with
indigenous peoples and with other colonies. Governors also
appointed individuals to help accomplish key tasks. As the
British Colonies became more developed, the Crown
government played a much larger role in appointing governors
and various administrative executives to serve as
representatives of the home nation to collect taxes and assess
fees, and to generally enforce the will of the British Monarch
and his government on colonists.

In the colonial period just as today, the governor is
a key figure for innovative leadership, critical to establishing
sustainable states and communities. The often-tragic
imperialistic interactions between indigenous peoples and
colonists represent a sad chapter in the development of
democratic government in our county. It is useful at the
outset of this chapter to imagine the circumstances faced by
early colonists, moving from the familiarities of the continent
of Europe to a place far less familiar and comprehensible to
them. An inability on the part of the nation’s early colonial
governors to be successful innovators could have resulted in
widespread disease and death among colonists and native
tribes alike.

Leadership then, as is the case today, is only as good
as the ability of the leader to persuade others to follow him
or her, and this ability is importantly shaped by a leader’s

Chapter 7: Executives | 285



personality. Popularity is one measure of the ability of a leader
to persuade others to follow,! to gain followers, and to gain
their support for innovative ideas.? Support can be
particularly difficult to gain and maintain when promoting a
vision of the future, a time and space unknown and often
disturbing in consideration. Innovation requires, along with
uncommon insight, boldness of action in the face of the
unknown.

The dire consequences of failed innovative executive
leadership still exist, but new consequences have emerged.
Mass starvation is perhaps less likely, but Homeland Security
issues place the governor and his or her staff on the front line
as the likely first responders to a crisis, manmade or brought
on by the force of Nature. For example, while failed river
levees in New Orleans were ultimately a national government
failure, the impact of Hurricane Katrina (2005) was immediate
and devastating. Louisiana Governor Kathleen Blanco and
New Orleans Mayor Ray Nagin were called upon to exercise
innovative executive leadership and — in this case as perhaps
in no other hurricane-related tragedy of recent memory — the
consequences of failed leadership were as bad, if not worse,
than issues faced by now long-forgotten colonial governors of
centuries past.

In times of relative tranquility, a governor must do two
principal things. First, a governor must serve as a chief
administrator, managing the steady course of government
towards various goals. Second, a governor must consider the
future and identify areas where sustainability must be actively
pursued. A governor will likely use his or her chief executive
role — the role of head of state — to promote policy
innovations that will better serve state and local sustainability
efforts. The development of sound state and local energy
policies is certainly a timely example of gubernatorial
leadership; reduced reliance on imported fossil energy and
increased development of state and local renewable energy

286 | State & Local Government & Politics



sources are timely goals in this respect. Governors’ efforts
to promote literacy and improved educational attainment,
combined with sustainable economic development providing
good jobs and a quality lifestyle, are part of efforts to retain
young people in states and local communities.> And for those
individuals least benefited in society, governors have played a
critical role in promoting welfare-to-work programs.

7.B.I — Terms of Office and Eligibility:

In the United States, governors hold four-year terms of
office. The exception to this occurs when governors are
elected via special election to fill a governorship when the
current governor has vacated the seat prior to completing
his or her term of office. One of the reasons that a sitting
governor would not complete his or her term is related to
election or appointment to another political office. President
George W. Bush was the incumbent governor of Texas when
he was elected 43rd U.S. President in 2000. A second reason
that a sitting governor vacates the governorship prior to
completing a term of office is due to losing a recall election.
Governor Gray Davis of California was recalled as governor
in October 2003. Following a successful election, the former
film celebrity and now politician Arnold Schwarzenegger
assumed the governorship. A third reason why a governor
might not complete a four-year term of office is due to death,
incapacity or violation of residency requirements. While
death is determinable, incapacity is not entirely clear and is
defined in part through legislative branch determination. At
times, governors will declare themselves as being incapable of
finishing their proscribed term of office. Finally, a governor
might not complete his or her term of office due to resignation
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for reasons other than those mentioned previously. Public
corruption or other felony indictments or convictions may
lead a sitting governor to resign from office. In 2003, Illinois
Republican Governor George Ryan was indicted on federal
charges of political corruption, ultimately resulting in
conviction on over a dozen counts of public corruption and
a six and a half year prison sentence (note: Ryan is appealing
the conviction). In 2008, New York Governor Eliot Spitzer
resigned from office because of his involvement with a
prostitute. Most recently, in 2009 Illinois Governor Rod
Blagojevich was impeached and removed from office for
corruption charges including allegedly trying to “sell”
President Barrack Obama’s U.S. Senate seat.
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STATE

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska

Nevada

UsS.
CITIZEN
(YEARS)

10

7

10
Checkmark
5
Checkmark
Checkmark
12

15

5
Checkmark
Checkmark
5

2
Checkmark
Checkmark
5

15

Checkmark
Checkmark
20

15
Checkmark
5

2

STATE
RESIDENT
(YEARS)

7
7
7
5
2
Checkmark

N U1 W N U oYy O

O ) B 2 N« )

Checkmark

QUALIFIED MINIMUM
VOTER (YEARS) AGE
Checkmark 30
Checkmark 30
- 25
Checkmark 30
Checkmark 18
- 30
- 30
- 30
7 30
- 30
Checkmark 30
- 30
Checkmark 25
Checkmark 30
Checkmark 30
- 30
Checkmark 25
- 30
5 30
4 30
Checkmark 25
Checkmark 30
- 30
Checkmark 25
- 30
Checkmark 25
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New

Hampshire / N 30
New Jersey 20 7 - 30
New Mexico Checkmark 5 Checkmark 30
New York Checkmark 1 - 25
ggrr(gﬁna 5 2 Checkmark 30
North Dakota  Checkmark 5 Checkmark 30
Ohio Checkmark Checkmark Checkmark 18
Oklahoma 10 10 10 31
Oregon Checkmark 3 - 30
Pennsylvania ~ Checkmark 7 Checkmark 30
Rhode Island 30 days 30 days 30 days 18
g(:llrlglina > 5 - 30
South Dakota Checkmark Checkmark Checkmark 18
Tennessee Checkmark - - 30
Texas Checkmark 5 - 30
Utah Checkmark 5 Checkmark 30
Vermont - 4 Checkmark 18
Virginia Checkmark  Checkmark 5 30
Washington Checkmark  Checkmark Checkmark 18
West Virginia  Checkmark 1 Checkmark 30
Wisconsin Checkmark  Checkmark Checkmark 18
Wyoming Checkmark 5 Checkmark 30

Table 7.2 Qualifications for Governors

In most states, when a sitting governor vacates the office
prior to his or her term completion, the lieutenant governor
becomes either the new sitting Governor or the Acting
Governor of a state. The Lieutenant Governor is not unlike
that of the Vice President, serving as the chief officer of the
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state senate, occasionally casting tie-breaking votes. Unlike
the Vice President, the Lieutenant Governor can be elected
as a separate constitutional office and frequently represents a
different political party than that of the governor; although, in
over a dozen states, the Lieutenant Governor is jointly elected
with a Governor. Essentially, vacating the office of governor
and the elevation of a lieutenant governor to the governorship
would lead to significant changes in policy direction and
prioritization

In many states, the eligibility requirements for governor
specify a minimum age of thirty years at the time of election
to office, but there are noteworthy exceptions. Wisconsin’s
constitution specifically states that individuals elected to the
governorship must simply be qualified electors (18 years old).
Other states such as Arizona, Montana, and Nevada require
that an elected governor be at minimum 25 years of age.
Residency requirements prior to election are typically
between five and seven years. Missouri and Oklahoma
constitutions require prior state residency of ten years
minimum. Mississippi and New Jersey require 20 years
minimum U.S. citizenship. Currently, only about half of the
state governors are natives of their respective states. Of the
non-native governors, 34.1 percent were born in the
Northeast; six percent were born in the state of New York.
As of 2009, two governors were born outside of the United
States. It is fairly well known that Governor Arnold
Schwarzenegger of California was born in Austria; less
commonly known, Jennifer Granholm, former Governor of
Michigan and current cabinet officer in the Obama
administration, was born in Canada.
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TERRITORY GOVERNOR?
American Samoa Yes
Baker, Howland and Jarvis Islands No
Guam Yes
Johnson Atoll No
Kingman Reef No
Midway Islands No
Navassa Island No
Northern Marianna Islands Yes
Puerto Rico Yes
Palmyra Atoll No
U.S. Virgin Islands Yes
Wake Island No

Table 7.1 Governors in the Territorial Possessions

7.B.II — Term Limits:

In the last few decades, term limitation has gained
heightened interest among voters. The executive branch of
the national government saw term limitations come into effect
in response to President Roosevelt’s unprecedented four
consecutive presidential election victories in the 1930s and
1940s. In the 1994 general election, the Republican candidates
for the U.S. Congress made a major push for term limitation,
promising to serve only two terms of office if elected.
Incumbency often appeared to be an advantage that was not
easily overcome by a challenger4; term limits were seen as a
way to offer fresh alternatives a voice in the electoral process.
For good or for ill, the message of term limitations resonated

292 | State & Local Government & Politics



with voters. State governors have by no means been immune
to voter scrutiny and to term limitation measures.

As of 2007, thirty-seven states have enacted term
limitations on their governorship. In some states, terms limits
mean that after a governor has served two full terms, he or
she must wait four years before being eligible to run again for
the governorship. In Wyoming, an individual can only serve
eight years as governor in any sixteen-year period. In Virginia,
the constitution allows the governor to serve only one four
year term; the individual then has two wait four years before
being eligible to run for a second term. New Hampshire has
a particularly interesting and complex term limitation
arrangement with two one-year terms of office followed by
a two-year period before the governor is eligible to run for
re-election; there are no limits on the number of terms any
individual may serve. In six states, Lieutenant Governors are
not subject to the same term limitations as Governors, perhaps
in recognition of the lesser importance of the Lieutenant
Governorship in the policymaking process; although, the
Lieutenant Governor does serves as the President of the state
Senate and over a long tenure may gain significant influence
over closely contested policy measures.

7.B.I1T — The Governor’s Office:

Not unlike the president, the governor’s office is shaped
by the incumbents’ personal style and tastes in management.
Personality plays a large role in shaping gubernatorial tastes
in the governance process. Governors have a personal staff
appointed by him or her and organized under the managerial
control of a chief of staff. Organization and access of staff
to the governor is largely a function of personal management
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philosophy. Some governors are very hierarchical in their
management style, often using the chief of staff position to
limit access of personnel. In a hierarchical approach, the
governor’s interaction with staff is usually formal and quite
structured. Other governors tend to adopt a collegial
approach to management. The role of a chief of staff is more
limited. Collegial governors regularly attend informal policy
group meetings where discussion is freer flowing and
innovations are discussed in an open forum.

It is important to realize that while several other elected
positions exist within the executive branch — e.g., secretary
of state, attorney general, treasurer, and comptroller (or
controller or Auditor). The sub-governor executive offices are
not beholden to the governor; while officeholders might meet
regularly with the governor, they do not take their direction
from him or her.

In addition, an agency’s staff exists below the governor’s
political appointees and/or below that of other elected state
executives. In theory, bureaucracy is politically neutral, but
organizational and individual values and priorities may sub-
consciously shape judgment. The ability of a governor and
other political executives may be constrained by bureaucracy.
Administrative reform® efforts are, in some instances, an
attempt to break down the bureaucratic network and reduce
red tape.

As with the president, state governors are generally
required to organize and submit an annual or bi-annual budget
to the state legislature for consideration. One of the most
recognizable and important staff offices, therefore, is the
budget office, headed by a governor appointed budget
director. The budget office interacts regularly with the
governor and other members of his or her personal staff along
with other elected executive branch officials, such as the
treasurer, secretary of state and comptroller (auditor). The
budget office is particularly critical when the opposition party
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controls the state 1e§_§islature.6 The office serves as an
important liaison function in promoting the governor’s
agenda.

Governors often establish policy advisory groups. Policy
groups are often formed around related policy issues, such as
crime, education, welfare, transportation, and many others.
A governor’s chief of staff helps the governor to coordinate
the activities of the policy groups and to ensure that the
governor’s general and specific priorities form the nexus of
policy goals. Governors will meet regularly with their policy
advisers and discuss legislative priorities and budgeting.

In addition to personal staff, governors rely heavily on
appointed boards and commissions. Commissions are often
closely tied to specific policy issues in a state and are very
important in promoting policy innovations. In relation to
issues of sustainability, state energy commissions, for
instance, spend considerable time studying the feasibility of
alternative energy development in states. Education policy
functions often have associated boards or commissions with
either appointed or elected officials.

Not unlike the presidency, governors also appoint a
cabinet to manage related state administrative departments.
In some states, certain policy areas have elected leadership.
The State of Washington, for instance, has an elected
Superintendent of Public Instruction. California has an
elected Labor Commissioner. The presence of other elected
executives in specific policy areas serves to limit gubernatorial
influence and power.

Despite a large staff and executive office organization,
governors are highly dependent on personal characteristics to
shape policy and outcomes. In essence, the power to persuade
the voters and legislators of the importance and necessity
of certain policy priorities cannot be underestimated. Public
opinion is a strong influence in shaping a governor’s ability
to successfully promote a policy agenda. Additionally,
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legislative-gubernatorial relations are oftentimes shaped by
party control factors. In a divided government, the governor
may face greater challenges in promoting a policy agenda than
in times of unified party control. With the exception of
Nebraska (a unicameral legislature), there is evidence that
when the governor’s political party controls the state senate
(but not the legislative chamber), then he or she is less limited
by the impacts of divided government.

Public opinion research indicates that the public expects
governors to pay close attention to state economic trends.’
When state unemployment rates rise, the governor’s public
opinion ratings tend to decline. Conversely, the public is
generally supportive of governor’s who chase smokestacks —
that is, successfully pursue economic development in their
state; however, public opinion is shaped by the specific type of
industrial development pursued. Increasingly, voters insist on
clean industries that will not pollute the environment.

It is important to remember that all of the actions of the
governor are ultimately shaped by his or her partisan leanings
and the partisan climate in which he or she operates at the
state level. Beyond the state itself, the governor as a partisan
actor, must also work with the state’s elected congressional
delegation, which may or may not share the governor’s policy
priorities or visions for innovation.®
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7.C — Secretary of State

In the national government, the secretary of state is an
appointed cabinet-level position largely associated with
diplomatic affairs; but there are many other functions of
secretary of state that involve economic development and
partnerships. At the state level, the functions are similar in
many respects. International or interstate “diplomacy” is often
seen as limited to officially welcoming heads of state or
domestic state dignitaries; but secretaries of state also play an
important role in informing these visitors about the business
climate in a state and the benefits of locating particular
industries there. In essence, secretaries of state are key
economic development coordinators. The secretaries of state
offices in most cases are also responsible for managing
business licenses and business development in a state. Given
the office’s responsibilities in business licensing, it is a natural
fit for the secretaries of state offices to manage state archives
and other official records — in some instances, the department
of motor vehicles or its equivalent reports to the secretary of
state.

Perhaps one of the most recognizable functions of the
secretary of state, however, is that of managing elections.
The office is responsible for officially posting the names of
candidates for public office and closely managing the printing
and distributing of ballots. Following the casting of these
ballots, the secretary of state is responsible for certifying that
the election has been conducted honestly and accurately.
Many readers will recall Florida Secretary of State Katherine
Harris’ controversial decision to certify the 2000 presidential
election votes despite widespread concern about the accuracy
and completeness in counting punch-card ballots in several
Florida counties.

Every ten years the U.S. Census Bureau requires the
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redistricting of national, state and local legislative electoral
districts to ensure that U.S. citizens enjoy equal political
representation. Secretaries of State, the Governor, and the
state legislatures all play key roles in deciding on the shape
of the districts resulting from this process of realignment of
district lines each decade. Partisan and racial
gerrymandering — i.e., the intentional creation of districts
that will likely ensure particular political party victory or the
victory of particular candidates who are persons of a
particular race or ethnicity — historically has been and
remains a highly controversial issue in many parts of the
country. Secretaries of State play a key role in preventing
gerrymandering in most states and become involved in
perpetuating the practice in a few states.

7.D — Attorney General

The state attorneys general serve as the chief judicial
advocate for their respective states, representing state
interests in all trials, investigations, and appeals involving the
state as a legal party. The offices of the attorneys general
also have the responsibility of organizing the state’s legal
profession to provide legal counsel for individuals who cannot
afford to pay for their own legal representation in criminal
cases. The office of the state attorney general is usually
divided into separate divisions for criminal and civil matters.
Consumer protection is one of the fastest-growing areas of
concern among attorneys general working on the civil side,
and violence against women, violence against the elderly, and
cybercrime (i.e., computer-based victimization through
identity theft or stalking) are the most frequent areas of
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growing attention on the criminal side. The protection of
children is another prominent issue facing attorneys general,
on both the civil and criminal side. The Amber Alert system,
designed to rapidly disseminate information about abducted
children, is typically put into place by attorneys general
working in concert with local law enforcement in their states.
Attorneys general in some areas have formed close
interstate relationships, at times effectively nationalizing legal
policy goals. In the 1990s, state attorneys general pooled their
resources and talent and pursued litigation against large
tobacco companies. Ultimately, the “tobacco settlement”
resulting from a federal lawsuit brought by a group of state
attorneys general led to the periodic payment of literally
billions of dollars in revenue to the states as just compensation
for the costs to the states for the treatment of illnesses caused
by smoking. In this instance and in others, state attorneys
general have demonstrated that their executive powers and
abilities extend far beyond state borders, in some respects
outpacing the powers of state governors in terms of impact.

— State Treasurer

State treasurers administer or supervise the financial
transactions taking place in state government. The collection
of tax, investment, and transactional revenue is the major
feature of the treasurer’s job. In the area of tax collections,
it is the case that tax revenue does not arrive all at once.
State sales taxes, for instance, typically arrive in state coffers
monthly from retail merchants who sell taxed goods or
services. Gasoline taxes, for example, are levied on individual
purchases and tallied by the familiar gas pumps found in every
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service station. A monthly tally is read on each pump and
each station operator remits taxes due to the state and federal
governments. State treasurers are responsible for managing
such financial resources as they are collected, and they are
in charge of distributing those resources to state agencies
appropriately - that is, according to statutory formulas set
forth in the state budget document. While the resources are
sitting in state coffers — usually state bank accounts in private
banks and investment institutions — the treasurer is
responsible for the careful investing of these monies to earn
interest, or in the case of longer-term investments to earn
dividends and/or gain in market value.

There are many instances where state resources are
insufficient to complete budget goals. State legislatures, with
the governor’s approval, will direct the state treasurer to issue
bonds. Bonds are promissory notes, essentially IOUs issued
in the name of the state. Investors purchase a bond for a
certain amount when such bond issuances are announced.
On a pre-determined due date (or “call” date), the principal
investment, as well as interest earned, are returned to the
investor. External parties rate bonds with expertise in finance
in terms of the likelihood of repayment. The best bond rating
from Standard & Poor’s, a major private bond-rating
corporation, is AAA. Bonds receiving a lower rating entail a
greater degree of financial risk, but pay a higher rate of
interest. State treasurers actively manage state bond
issuances and seek to develop and maintain financial
management plans that result in high bond ratings, which save
state taxpayers money in interest payments avoided. State
treasurers uniformly across the country keep a careful eye on
their state bond ratings and play a key role in maintaining
financial management practices in state government.

In recent years state treasurers have begun to play
an ever-larger role in the development of innovative funding
programs for state investments in higher education. As any
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reader would likely know, the cost of a college education has
been rising more quickly than the general cost of living.
Fortunately, the U.S. Internal Revenue Service allows in its
Code 529 provision for the development of individually funded
tax-exempt college savings accounts. In order to encourage
the continued development of a highly educated labor force,
states have joined the federal effort to encourage investment
in higher education by also making these plans exempt from
state taxation. The monies invested by individuals in 529 plans
are administered by the state in conjunction with a
predetermined private investment firm, such as Fidelity
Investments. State treasurers are responsible for the
collection of revenues, the investment of those revenues, and
the eventual dispersal of these funds to the parents and
children for whom these funds have been saved.

In some states, the state treasurer also plays an
important role in state policy innovation by managing grant
monies intended to fund novel policy initiatives. In some
cases, state treasurers have solicited proposals for local
renewable energy projects, workplace health promotion
incentives, and sustainable community development. The
treasurer reviews the proposals and plays a key role in
determining which grant proposals will be funded. The goal of
these grant programs is to provide seed funding for ideas that
promote the economic viability of the state economy which
can be adopted by other localities once the ideas are shown to
be worthy of investment.
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7.F — Superintendent of Public Instruction

The famed educator Horace Mann in Massachusetts
established the first state-level education office in the 1830s.
In the seventeenth and eighteenth centuries, elementary and
secondary education was either privately administered or seen
as entirely a local government function. While public K-12
education remains largely locally administered, Mann’s
Common School Movement instituted a major state-level role
in educational curriculum and organization. Superintendents
of public instruction are elected positions, generally featuring
a four-year term of office. The superintendents office has
a multitude of functions, with curriculum management being
a very important aspect of the superintendent’s job. While
individual school districts have some influence over
curriculum issues, the state office plays a key role in
determining the curriculum of basic educational requirements
— the basic knowledge, skills, and abilities to which all
students should have equal access. The superintendent’s
office maintains accountability through student testing. Since
the No Child Left Behind (NCLB) Act sent into law in 2001,
the state office is also responsible for school performance
and teacher quality management issues. Other important
functions are the management of state finances directed
towards basic education, and the management of granting
programs originating at the state level or filtered through the
state office by the federal government. The superintendent of
education and the department offices at the state level play
a critical role in managing K-12 education and ensuring the
equality of educational opportunity for all students, including
the supervision of GED (Graduation Equivalent Degree)
programs made available to students who are not able to
complete the traditional high school process and the
supervision of homeschooling parents.
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7.G — Local Government Executives

7.G.I — County Commissions:

Counties are among the oldest jurisdictions of
government. In Western Europe, counties were units of
aristocratic government, the jurisdiction of a Count or an Earl.
In our country, the role of county governments has varied
considerably over time, and their relative importance has been
a function of the social and economic climate of a region.
Until relatively recently county governments had remained
largely unchanged in their structure and method of operation9
often being viewed as institutional anachronisms. Prior to
the nation’s large-scale urbanization, the county was the
predominant unit of local government. County government
served the blocks of farms and ranches that constituted a
region’s economic base. The industrialization and subsequent
urbanization of many areas in the 19th and 20th centuries
reduced the power of county commissions considerably.
Communities that remain rural and agricultural continue to
employ county commissions carrying out their work in rather
traditional ways.

Typical county functions focused on public health and
welfare, education, criminal justice, roads, and property rights
issues. County government often maintained a public hospital
and a public health department. Schools were centrally
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located in small rural areas, often found in the county seat
of government. The county sheriff's department and county
court system (and jail) were generally highly recognizable
features of county government. Finally, county government
focused considerable attention to the issue of water rights
and land use — two issues particularly critical in the arid
Southwest.

The primary elected executive leadership in a county
is typically the county commission. In many respects the
commission serves a dual role as a legislative body, employing
a majority-voting rule to determine county policy priorities.
In fact, county commissions and other political executives at
the county level (e.g., Sheriff) are critical actors of directly
managing and delegating key functions of local government.
Increasingly, county commissions have appointed county
managers, an administrative executive position, to manage the
day-to-day operations of counties. In several counties across
the country, generally in large counties with significant urban
populations, the office of an elected county supervisor has
been created by county charter amendment to fill similar
functions.

County commissions regularly create “special districts”
(units with their own limited taxing authority) and elected or
administrative executive positions to deal with specific issues.
For instance, the cemetery board in many counties is a
creation of the county commission, and the cemetery board
executives may be either elected or appointed administrators.
Other commonly recognized special districts created by the
county commissions and associated executive elected or
appointed executive positions involve county parks, housing
authorities, and water boards.

County government authority is limited in their function
by Dillon’s Rule. Dillon’s Rule is named after John Dillon who
was an lowa Supreme Court jurist in the mid 19th century.
In his book, The Law of Municipal Corporations (originally
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published in 1873) John Dillon argued that state-national
government power relations were embedded in the U.S.
Constitution, granting the states almost unlimited authority
aside from limitations imposed by the Constitution and
resulting federal statute.!® In terms of state-local power
relations, Dillon argued that states create local government
and hold supreme power over local governments. The noted
exception to this is the creation of home rule relationships in
which states effectively grant limited — and reversible —power
to local government to independently create governmental
forms and manage policy formation at the local level.

In recent years, county government across the country
has been rejuvenated through a large measure of institutional
reform.!’ Counties play a very important role in coordinating
sub-government activities, many of which overlap in
jurisdiction. County government has played a particularly
important role in law enforcement, dealing with public health
and safety and terrorism-related policies, coordinating multi-
jurisdictional efforts to react to changing conditions such as
domestic violence and drug-related youth gang violence. The
management of weather-related catastrophe events has also
benefited from county government leadership in major ways.
In terms of adaptive innovation, many county governments
across the country have taken advantage of the opportunity to
bring disparate groups together and to provide for an effective
hearing for multiple viewpoints and sharing of common goals.
County land management is one important method of
providing an equitable future for all citizens, particularly as
county demographics change and as the values of citizens
evolve. In this regard, county governments spearhead some
of the most innovative programs in the areas of renewable
energy development and broadband access for households
across the country. The national organization, the National
Associations of Counties [NACO], is an effective voice for
innovation and adaptation to changing societal conditions in
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the country, and offers technical advise and services to
counties seeking to implement “best practices” in the major
areas of sustainability promotion - namely, energy
conservation, renewal energy development, alternatives to
single-occupancy automobile travel to the workplace,
greenhouse gas emission reduction, etc. In recognition of the
rejuvenation of county government, in 1991 the ICMA changed
its official name from that of the International City
Management Association to the International City/County
Management Association. The ICMA conventions and
technical assistance programs now feature a rich blend of city
and county administrators for virtually all types of
jurisdictions, large and small, urban, suburban and rural. In
this type of setting innovative local government practices,
which promote sustainability, are effectively disseminated
widely throughout the country.

7.H - Special Districts as
Quasi-Executive-Legislative Institutions

Technically, special districts are units of local government
that are not a county, township, or city. The general scope
of power and responsibility of a special district is governed
by state laws and county ordinances, which provide legal
guidelines for the governance and administration of special
districts. Special districts often emerge due to the demands of
citizens for certain services in their community, and citizens
may petition county governments to create special districts as
a way to deal with the problems occasioning their concern.
Special districts are wide-ranging, offering services such as
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fire protection in rural areas, and water, sewer, and other
benefits to individuals within a special district’s taxing
jurisdiction. Through the process of creating a special district,
county and state governments structure a system for the
collection of additional revenue to be assigned to a dedicated
fund needed by the district to provide services demanded.

Special districts perform the executive role of governing
the process of service delivery, but also through governing
boards they perform the legislative function of creating
policies and regulations related to district and service
administration. Additionally, special districts employ their
own administrators to execute district policies.

Creating sustainable communities will require the active
participation of the many special districts that have
proliferated at the local level, each one meeting particular
needs and overcoming barriers to effective service delivery.
Special district governance and administration is closer to the
citizenry than state or national government and may be
assumed to be more responsive to local needs. As such, the
people active in the establishment, management, and
operation of special districts are frequent participants in
contemporary local meetings relating to sustainability. These
people have demonstrated particular skill at local-level
adaptation to change in the past, and they will likely be among
the leading voices heard regarding policies needed to address
the challenges of global climate change and related problems
facing our state and local governments in the years ahead.
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7.1 - Municipal Government

In municipal government, the most commonly recognized
executive position is that of mayor. In most municipal
government structures, the mayor is the elected executive in
a city. The power of a mayor as an executive, however, is
oftentimes limited in many of the same ways as other state and
local executives — namely, he or she is heavily dependent on
a well-defined organizational structure wherein other actors
exercise significant influence. Mayors typically operate within
one of three different organizational conditions: strong
mayor-council, weak mayor-council, or the commission form
of municipal government wherein the role of the mayor is
primarily that of coordinator.

7.L.I — Strong mayor-council:

One of the most significant powers afforded the mayor
is that of budget maker. The mayor’s office prepares a budget
document that is submitted to the council for review and
eventual approval. While the details of the budget are
negotiable in the council’s deliberative process, the mayor’s
power and staff support for preparing the budget document
provides him or her with significant influence over the
budgeting process. In a strong mayor-council system, the
mayor administers the budget after council approval, which
is another source of mayoral power; the mayor is typically
afforded considerable discretion over when budget
expenditures will be deferred or possibly even sequestered or
rescinded.

In strong mayor-council systems, mayors have
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significant appointment power as well. The mayor can appoint
and dismiss numerous administrative municipal agency
heads. With the legal power to hire or fire, the mayor does not
have to negotiate or compromise with agency heads. As the
chief executive in the municipality, in strong mayor-council
systems, the mayor’s overall agenda is likely to carry the day in
most important matters of municipal policy and programs.

While the executive powers of mayors in a strong mayor-
council system are considerable, there are clear limitations on
those powers. Mayors can be limited by the council, and most
certainly the voters hold ultimate control over the mayor’s
continuance in office. Administrative leaders have their own
power base as well in the client groups they serve; if the mayor
operates with too heavy a hand, then he or she might find
himself or herself politically isolated and unable to produce
desired outcomes.

Over the course of the nation’s history, even the
strongest mayors have had to employ positive inducements to
achieve their goals. Former Chicago mayor, the late Richard
Daley, Sr. who headed a Democratic municipal political
machine, found that offering inducements — oftentimes, city
jobs for friends or family members of his supporters — was an
effective way to build support and to get things accomplished.

As with other executives, strong mayors are only as
strong as their level of public support. New York City mayor
John V. Lindsay (1966-1973) is a good example of how power is
relative to political support. Lindsay came from one of New
York City's oldest patrician families, tracing the family
connection to the city back to Dutch rule in the 1660s. A
handsome and articulate man, Mayor Lindsay graduated from
Yale University and served in Congress during the 1960s. A
moderate Republican, Lindsay was a strong supporter of civil
rights.

New York City elected him mayor in 1966 with the
idea that he was a young progressive leader who would do
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an excellent job in bringing the city into the post-civil rights
era, continuing to promote the message of social and political
equality. Instead, Lindsay’s mayoralty was plagued with
repeated bouts of civil unrest. Harlem, a predominantly
African-American neighborhood on the northern end of
Manhattan, witnessed the murder of a police officer
responding to a call for service at a local mosque. The
neighborhood almost erupted into a riot when police officers
descended on the scene. Mayor Lindsay was roundly
criticized for ineffective leadership.

In addition to civil unrest, Lindsay called for higher taxes
— the highest per capita municipal taxes in the nation; this
was a needed but highly unpopular move on his part. Despite
higher taxes to support the mayor’s public works agenda, the
transit, sanitation, and other municipal workers went on
strike. Without regularly operating municipal agencies, New
York City was often a difficult place to navigate for residents
and visitors alike. The worse problems became, the more
difficult it was for Lindsay to lead the city. He ultimately left
office in 1973, almost universally disliked by both political
liberals and conservatives.

One of the most recent examples of how political support
can catapult a mayor’s popularity also comes from New York
City. On September 11, 2001, Mayor Rudolph Giuliani was only
weeks away from retiring from a successful two terms in
office, having brought down crime levels in the city to record
lows. On that fateful September morning, however, his
leadership was challenged by the worst terrorist act on U.S.
soil in history, when two commercial airplanes were
intentionally crashed into the World Trade Center towers
located in Lower Manhattan. While the details of that day are
well-known, Mayor Giuliani's leadership over the crisis was a
sterling example of how a strong mayor system can lead to
highly successful outcomes when timely and dramatic action
is required. In the weeks and months following the terrorist
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attack, New Yorkers and the U.S. public-at-large nearly
universally supported his leadership — he was often referred
to as “America’s Mayor” as a consequence of his
accomplishments.

7.L11 — Weak mayor—council:

In a general sense, the concept of weak mayor-council
government is nearly self-explanatory. In the weak mayor-
council form of government, the mayoralty is largely a
ceremonial position. Unlike the strong mayor-council system,
executive leadership entails a cooperative effort on the part of
the entire city council. The council collectively decides and
approves appointments. The budget is a collegial endeavor
and the mayor is just one of the council members involved in
the budgeting process.

A weakened mayoral position is often associated with
reducing the potential for political corruption and misuse of
power. By dividing power and responsibility among all council
members, it is believed that corruption and misuse of power
will be limited. Additionally, a weak mayor-council
arrangement melds legislative and executive authority. All
council members play both legislative and executive roles.
Collectively, their leadership traits might produce better
outcomes. In the modern city, it may be almost too much
to ask one individual to handle all major events—therefore,
a cooperative council arrangement could reduce the stress
often placed upon a single individual in a strong mayor-
council system. Conversely, a weak mayor-council
government might reduce the ability to assign responsibility.
As small sign on President Harry S. Truman’s Oval Office desk
stated, “The Buck Stops Here” In the case of a divided
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executive, it is unclear where the buck stops — no particular
individual is solely responsible for decisions or outcomes.

7.LIT — Municipal commission government:

Progressive Era reformers heavily promoted the
commission form of municipal government. The first use of
this form of government occurred in Galveston, Texas in 1900.
A city approximately 360 miles west of New Orleans along the
Texas coast, Galveston had been hit by a severe hurricane.
Over 6,000 residents died as a result of the severe storm.
It has been estimated at over $17 million (nearly $400 million
in current dollars) in property damage occurred. A large
percentage of the storm’s survivors left the city and moved
elsewhere.

The city government divided the responsibilities of the
municipality among council members. Each commissioner
held executive power over a major public works department
(e.g., water, sanitation, and roads). By dividing the executive
responsibilities, the city’s commissioners were able to
accomplish Herculean tasks in their own areas of
responsibility.  Collectively, commissioners served in a
legislative role, determining budgets, voting on policy
directions, and approving appointments or dismissals. The
mayor, a highly ceremonial figure, was selected either through
a vote of the commission as a whole or by general election.

While the details of municipal commissions are discussed
elsewhere in the text, the executive power elements of
commission government are highly illuminating. By dividing
the executive power of commissioners along the lines of public
works functions, budget debates were more likely to stake
the interest of one public work against others. With a largely
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ceremonial mayoral function and at-large nonpartisan
commissioner selection processes, the commission form of
government selected individuals based on experience within
a public works area with a sense of its relative importance
in relation to other public works functions. Outside of
emergency situations, the commission form of government
can be highly contentious despite its non-partisan
membership. A divided executive, the commission model of
municipal governance may reduce the capacity of government
to promote cooperative decision-making, which may be more
common in the council-manager forms of government.

7.1V — City managers as executives:

During the Progressive Era, municipal government moved
away from strong mayoral control over the executive aspects
of governance. City managers — an appointed executive —
became a more common feature in municipal executive
leadership. As with county manager developments,
Progressive Era reforms leading to the creation of city
managers were driven by the desire to professionalize the
executive aspects of governance as well as address
substantiated and unsubstantiated concerns about the
presence of political corruption in local government. It was
commonly thought that an appointed manager, serving in an
executive/administrative role, would be less likely to engage
in corrupt or dishonest dealings than would persons beholden
to partisan political interests.

The city manager as a municipal executive position has
proven to be a popular form of municipal government, despite
the fact that it is a challenging governmental structure. As
a non-elected position, the city manager often possesses
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administrative values that undergird his or her approach to
executive leadership. Many city managers hold advanced
university degrees or have rich experience in urban planning,
public administration, and public policy. First and foremost,
they are policy and administration experts. Elected council
members and the mayor, however, are motivated to a major
extent by the electoral process and are quite properly
sensitive to changes in the city’s political climate. While city
managers may arrive at effective and efficient solutions to a
municipality’s problems, voters may not find those solutions
palatable. The result is that council members often dismiss
city managers as a politically expedient solution to voter
disapproval. The city manager’s executive power is only as
strong as their level of support from their council. As an
executive role, therefore, the city manager concept may be
highly effective in the complex world of municipal governance,
but the position is often constrained by the shifting fortunes
of council members responding to their respective political
environments.

Some research has shown that policy and budgeting
processes can differ greatly depending on the type of
municipal executive system in place. For example, one study
found that strong mayor systems have more informal and
flexible decision-making processes for capital expenditures
(e.g., roads, sewers, water) based on a “case by case” approach,
compared to a more formal process with many specifications

characterizing city-manager systems.12
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7.] — Executives and the Core Dimensions of

Sustainability

State and local government executives play an important
role in promoting the core dimensions of sustainability.
Investment in human capital is important to all political
executives discussed in the chapter. Governors are often key
proponents of high-quality K-12 and higher education, as are
state superintendents of public instruction. State Treasurers
have an important role as well, managing burgeoning 529 (or
pre-paid college tuition) plans intended to broaden admission
to higher education and make it a long-term affordable goal
for young people in various states, cities, and rural areas.
Labor commissioners, secretaries of state, city council
members, and city managers have a vested interest in building
human and social capital. Investments in the building of
human capital often reinforce efforts to promote social capital
— a societal resource that promotes the coproduction of
public goods through the coordinated efforts of individuals.

Sustained state- and local-level investment in human
capital will directly impact efforts to promote the
development of a sustainable economic base featuring an
educated and adaptive workforce capable of adapting to an
ever-changing global marketplace. Political executives at the
state and local level invest significant portions of their time in
creating public laws that will encourage certain types of low
environmental impact economic growth, particularly growth
that advances the goals of ecological sustainability and which
will attract and retain a highly trained workforce. Secretaries
of state and labor commissioners, for instance, spend
considerable time crafting policies designed to attract
sustainable business ventures while simultaneously ensuring
that workers operate in productive and safe work
environments. Governors often use their visibility to travel
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to other regions of the country or even to other nations to
discuss the benefits of business location in their state and local
areas. Businesses are often reticent to relocate to a place,
which cannot offer long-term opportunity, and as a
consequence, the issue of sustainability often becomes an
important drawing card. At the same time, states and local
areas that demonstrate a strong desire to pursue clean
industries that do not damage local resources may put
potential new industries on notice — namely, we care deeply
about how we live. Local government executives, those most
familiar with the needs of local communities and the special
resources of an area, are often in the best position to balance
the needs of economic development with the long term goals
of communities in preserving that which makes a special place
in the world so very special.

Those distinctive qualities of a state or a local area
often connect up strongly with environmental quality issues.
While federal environmental laws have held significant sway
in protecting endangered species and ameliorating the effects
of environment damage of the past, state and local executives
play a prominent role in upholding federal standards. Local
land use permitting policies, for instance, can have a
tremendous impact on native fish and wildlife species, and
on land and water resources. City councils and county
commissioners, as well as a host of public agencies, are
virtually always the virtual “first line of defense” in protecting
and maintaining the environmental goals of sustainable
governance.

Local executives serve the institutional goals of
sustainability through an emphasis on equitable development
plans that reduce resource impacts through reduced urban
sprawl. In the past, planning and zoning have been used for
the nefarious purpose of de facto discrimination, excluding
certain races and ethnicities from living in certain areas.
While federal, state and local laws long ago moved away from
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these earlier and dismal times, the core principles of
sustainability offer a further reminder that state and local
executives must be ever-vigilant to policies that have the
effect of excluding individuals from equal and broad

participation in social, economic, and political life.

Executives - What Can I do?

Find out more about state governors by visiting the
National Governors’ Association (NGA) website at:
http: //www.nga.org/ and their “Inside the Governors
Office” Website to learn about how governors operate
on a daily basis.

The National Association of Secretaries of State
(NASS) has a lot of information concerning voting and
elections, including a “Can I Vote” link that provides
information concerning each states’ voter rules and
procedures: http: //nass.org/. Visit the site and see
what rules there are for your state concerning
absentee ballots, early voting, and where ballot boxes
are located.

Visit the City Mayor’s Website to learn about how
mayors across the world serve as executives:
http: //www.citymayors.com/.

The National Association of Counties is an excellent
source of information for county government. Visit
their Website at: http: //www.naco.org/ and link to
the “Learn About Counties” page and take one of their
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“Test Your Knowledge” quizzes about county
government.

7.K — Executives and Sustainability

State and local executives can play an important role in
promoting sustainability in their jurisdictions. For example,
they can suggest and support legislation, issue executive
orders, use their powers of suasion as leaders, and establish
various advisory boards, commissions, task forces and working
groups intended to promote sustainability. Some recent
examples of executive efforts at the state and local levels of
government include the following.

In 2000 then-Governor Gray Davis issued Executive
Order D-16-00 that established a sustainable building policy
to:"®

Site, design, deconstruct, construct, renovate, operate, and
maintain State buildings that are models of energy, water,
and materials efficiency; while providing healthy,
productive, and comfortable indoor environments and long-
term benefits to Californians.

Similarly, in 2001 Oregon’s Governor John Kitzhaber
supported and signed into law the Oregon Sustainability Act
which represented a statewide comprehensive plan to pursue
sustainability in all facets of government, including the
following goals:14
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Key Takeaways

In supporting sustainable communities, state agencies
shall seek to enable and encourage local communities to
achieve the following objectives:

*  Resilient local economies that provide a diversity of
economic opportunities for all citizens.

e Workers supported by lifelong education to ensure
a globally competitive workforce.

*  Anindependent and productive citizenry.

e Youth supported by strong families and
communities.

*  Downtowns and main street communities that are
active and vital.

* Development that wisely and efficiently uses
infrastructure investments and natural resources.

*  Affordable housing available for citizens in
community centers.

*  Healthy urban and rural watersheds, including
habitats for fish and wildlife.

e Clean and sufficient water for all uses.

»  Efficlent use and reuse of resources and
minimization of harmful emissions to the
environment.

At the municipal level, perhaps one of the most
well-known efforts to promote environmental sustainability
concerning climate change and the emissions of greenhouse
gasses is Seattle, Washington's Mayor Greg Nickels’ effort to
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establish the Seattle Climate Action Plan."® The goal of this

initiative is “not only to inform but also to inspire individuals
and organizations — both within and outside City government
— to take actions that help make Seattle a model of healthy,
ecologically sustainable urban living”® Mayor Nickels has
broadened this effort into a national movement called the U.S.
Mayors Climate Protection Agreement.17 The goal of the
agreement was to get 141 cities to attempt to “meet or beat”
the international Kyoto Protocol that set limits on greenhouse
emissions. While the U.S. Government has not ratified the
protocol, as of November 2009 over 1000 mayors have signed
the U.S. Mayors Climate Protection Agreement. The agreement
calls for participating cities to:18

Key Takeaways

e Strive to meet or beat the Kyoto Protocol targets in
their own communities, through actions ranging from
anti-sprawl land-use policies to urban forest
restoration projects to public information campaigns;

e Urge their state governments, and the federal
government, to enact policies and programs to meet
or beat the greenhouse gas emission reduction target
suggested for the United States in the Kyoto Protocol
— 7% reduction from 1990 levels by 2012; and

e Urge the U.S. Congress to pass the bipartisan
greenhouse gas reduction legislation, which would
establish a national emission trading system.
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7.L — Conclusion

Executive leadership serves a very important function in
U.S. state and local government. Governors, executive staff
and boards, county commissions, mayors and many other
executives are the sources of much innovative leadership and
policy innovation. Executive functions are either appointed
or elected and are either collegial or hierarchical. In all
executive positions, there are at least two common dilemmas
to be considered. First, expectations of executives generally
require a well-developed staff and a strong network of
relationships with other executives operating at the national,
state, and local level. In other words, executive leadership
is highly dependent on support systems to accomplish
innovative goals. Second, successful executive leadership is
dependent on the ability of leaders to gain the support of
others. Elected executives find that they must gain public
support in order to accomplish their most important goals,
including those of the effective promotion of sustainability.
Executives must lead others, convincing both everyday
citizens and other elected and appointed officials that a
particular direction in governing will lead to sustainable and
desirable outcomes. Finally, executives must have a clear
sense of the power they exercise over the institutions they
represent and the influence that comes from the development
of strong connections between national, state, and local
governments. When these assets of executive leadership,
organizational power, and network-based influence are
directed toward the promotion of sustainability in a state,
county or city government, remarkable outcomes can be the
result. The 1,000+ mayors and county commissioners who
have signed on to the Climate Protection Agreement initiative
are representative of this potential for positive change.
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Terms

Commission Government
Dillon’s Rule
Gerrymandering

Home Rule

Strong Mayor-Council
Weak Mayor-Council

Discussion Questions

1. As Table 7.1 illustrates, there is much variation
between states in terms of qualifications to be
governor. While some states allow 18 year olds to run
for office (e.g., California), many other states set the
minimum age at 30 years (e.g., Florida). Similarly,
there are many differences in residency and
citizenship. What do you think should be minimal
qualifications for governor, and why?

2. How about the structure of municipal executives
— can you think of the benefits and costs of weak
versus strong mayor systems? How about the city
manager form of government — what benefits and
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costs does this form of executive have in comparison
to mayoral systems?

3. Who are the various prominent state executive
branch leaders and what function do they serve in
state governments?
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Chapter 8: Courts

8.A — Introduction

When thinking about courts many of us think about the
statute of “Blind Justice” - also known as Lady Justice - that
adorns the front of many courthouses around the country.
Often portrayed blindfolded and holding balance scales and a
sword, the figure represented is Themis, the Greek Goddess
of Justice and law. The blindfold she wears represents the
impartiality with which justice is served, the scales represent
the weighing of evidence on either side of a dispute brought
to the court, and the sword signifies the power that is held
by those making the ultimate decision arrived at after an
impartial and fair hearing of evidence. In fact, in ancient
Greece judges were considered servants of Themis, and they
were referred to as “themistopolois.”

Whether or not state and local court systems in these
modern times are providing blind justice as represented by
the statute of Themis could be debated. While residents in
communities around the country ideally hope their own court
system is impartial and immune to outside influences, few
who work in or participate in American state court systems
believe this is fully true; in fact, there is evidence that suggests
that protection from outside influences upon the courts is
becoming less and less assured. Judges today are increasingly
called upon to make tough public policy decisions, with the
outcomes - some of which entail promoting sustainability -
often being popular with the parties engaged in a particular
policy issue. Very often such decisions affect tradeoffs of
economic, social and environmental goals, leaving some
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parties pleased and others anxious to “redress the balance”
either in new statutory language or through further litigation
in the courts. This continuation of the dispute through legal
action often involves seeking out “more friendly courts” with
more sympathetic judges in which to file their actions.

At the beginning of the American republic, the Founding
Fathers clearly believed that the judicial branch would be weak
— far weaker than either the Executive or the Legislative
branches. In this regard, according to Alexander Hamilton
(1788) writing in the Federalist Papers (number 78):

The Executive not only dispenses the honors but also
holds the sword of the community. The legislature not only
commands the purse but also prescribes the rules by which
the duties and rights of every citizen are to be regulated. The
judiciary, on the contrary, has no influence over either the
sword or the purse; no direction either of the strength or of
the wealth of the society; and can take no active resolution
whatever.!

Simply speaking, Hamilton thought the judicial branch,
with its lack of command of either physical or financial
resources, could never overpower the two other branches of
government.

Contemporary state, county, and municipal courts face
many challenges, with some of these challenges placing an
impact upon the provision of “Blind Justice” which society
expects of its courts. Despite the critical role of courts in
state and local government, many citizens are unaware of the
importance of their state and local court systems. In a July
2005 survey about civic education carried out by the American
Bar Association, only 55 percent of the participants were able
to name the three branches of government.2 In point of fact,
state and local courts have 100 plus times the number of trials
and handle five times as many appeals as the federal courts.>
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Learning Objectives
O

This chapter will:

*  explore the major aspects of state and local courts.

e discuss how these court systems operate.

e outline selection processes for the judiciary.

e introduce the topic of judicial federalism; including
the challenges courts will face in the future.

e  discuss the impacts courts have had and will have
in the future with respect to the promotion of
sustainability.

8.B — State Court Systems

Unlike other countries with a single, centralized judicial
system the United States operates under a dual system of
judicial power - one system of courts operates within each
state’s constitution, and the other system of courts derives
from the provisions of Article III of the United States
Constitution. Thus, each state, as well as the federal
government, are responsible for enforcing the laws, and state
and local courts and federal courts adjudicate both civil and
criminal case matters. It follows that Americans are dual
citizens; not only are they citizens of the United States of
America, but they are citizens of the state, which they reside
as well.

With the exception of the appellate process, and possibly
in the procedural realm of injunctive relief, the national and
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state courts are virtually separate and distinct entities. For
example, since the U.S. Constitution gives the U.S. Congress
authority to make uniform laws concerning bankruptcies,
state courts largely lack jurisdiction in the matter. On the
other hand, the U.S. Constitution does not give the federal
government authority over the regulation of family life; in
matters of family law (e.g., divorce, child custody, probate,
division of property, etc.) a state court would have jurisdiction
and a federal court would likely not hear cases.* While
operating largely separately, the two systems can come
together in the U.S. appellate courts (including the U.S.
Supreme Court). The U.S. Supreme Court has final
interpretative authority in the country with respect to
disputes regarding the meaning of the U.S. Constitution and
interpretation of its provisions by all ‘“inferior” (ie.,
subordinate) courts in the country. This situation of the
coming together of the state and federal courts is a rather
rare occurrence and only happens when there is a substantial
federal question of law and all remedies at the state level are
fully exhausted. Even then, it is entirely left up to the U.S.
Supreme Court to decide if it wishes to hear the case.’

State courts were in place after the American Revolution,
but with fresh memories of the Colonial Courts controlled as
an extension of English rule Americans generally distrusted
these state courts.® Since most states were predominantly
rural in the distribution of their populations, conflicts between
people tended to be relatively simple and were typically settled
informally without the need of court intervention. It wasn't
until the mid-19th century that modern unified state court
systems emerged, with many of these “upgrades” in the
procedures and practices of minor courts coming in response
to the many new legal challenges arising from the industrial
revolution. With industrialization, the American society was
changing so rapidly in so many areas that state legislatures,
most of which met for only brief periods of time, neither had
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the time nor the resources to develop statutes to cope with
the rising problems. For example, with the advent of labor
unions, patent rights and royalties associated with new
technology, and complaints over growing corporate
monopolies such as utilities and the railroads brought many
disputes to the courts for resolution in the absence of
governing statutes.” This set of circumstances resulted in
many conflicts entering into state courts through parties
asking the courts to use their common law “equity” powers
to resolve contentious commercial, real estate, industrial
insurance, and similar disputes born of a rapidly industrializing
nation.

While general jurisdiction county courts were well
established in American society and enjoyed growing
legitimacy as the memories of colonial rule faded over time,
these courts were neither adequately staffed nor properly
organized to address the increasingly complicated problems
of the day. When state and local courts became overwhelmed
with litigation and lost faith in the legislative process to bring
timely relief, the State Bar Associations (the professional
licensing association of lawyers in a state) began to orchestrate
reform in state court systems. This reformation depended on
the separation of powers argument that empowered state
supreme courts to create “unified” courts by mandate of the
court as opposed to legislative action. More specifically, state
supreme courts acted on their own authority as a separate
branch of government, establishing a system of courts wherein
the state supreme court sits atop a system of interconnected
courts, all of which adhere to the same rules and procedures
on how cases (criminal, civil and equity) are processed and
appeals are made. In due course, state legislatures codified
the key elements of unified court operations into state
statutory law. In virtually all of the states, this creation of
unified court systems resulted in the addition of new
jurisdictions, the development of uniform procedures, the
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common training of court personnel, and in many cases, the
development of specialized courts such as small claims courts,
juvenile courts, and family law courts.

Through the U.S. Constitution (Article 111, Sec. 1) the
U.S. Congress has the power to establish “inferior courts” for
hearing cases arising from federal law. As previously noted,
the interaction between the federal and state courts is
relatively rare, with the most notable exception being in the
area of Civil Rights. Federal statutes such as the Civil Rights
Act and Voting Rights Act can, and have, brought federal and
state court systems into close contact. As a general rule, state
courts cannot interpret state constitutions in a way that
undermines a U.S. Supreme Court ruling by condoning a less
protective standard with respect to a civil right recognized to
exist in the U.S. Constitution. On the other hand, state courts
are permitted to interpret their state constitutions to require
greater protections than those required by the federal courts.

Though federal and state court systems happily coexist
in most respects, such mutual coexistence is not uniformly
the case. For example, during the 1960s there was so much
conflict between federal and state courts that a U.S.
constitutional revision was proposed calling for the creation
of the “Court of the Union,” a judicial tribunal which would
have addressed the alleged encroachments upon state judicial
power by the federal system.8 Even though the “Court of the
Union” idea ultimately failed to gain traction with either the
public or the legal community, the conflict between the two
systems that gave rise to the idea has not fully abated. An
example of this conflict is the deep disagreement over capital
punishment arising in late 2007.

While waiting for a U.S. Supreme Court decision as
to whether the current method of lethal injection represents
“cruel and unusual punishment,” a violation of the Eighth
Amendment of the U.S. Constitution, many of the 36 states
using lethal injection as a method of execution placed a de
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facto moratorium on executions. Other states boldly rebuked
the U.S. Supreme Court and moved ahead with planned
executions, despite the Supreme Court’s plea to await the
outcome of its hearing of a key case. On November 2, 2007,
barely a month after the U.S. Supreme Court agreed to hear
the case [granted certiori] on lethal injection, the Florida
Supreme Court unanimously ruled that their state’s new
method for carrying out lethal injections, after changes in the
procedure were made which were prompted by a botched
execution in December, do not violate the U.S. Constitution’s
prohibition against cruel and unusual punishment.

8.C — How State Courts Work

Comparing one state court to another is like comparing
apples to oranges in some respects. Some state court systems
are