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Introduction

There are several good constitutional law and civil rights and liberties textbooks on the market, so why create
another? There was a confluence of factors that led to the creation of this volume. First, and most importantly,
after many years of teaching a constitutional law series at a large public institution, it became apparent that the
costs of the texts were a barrier to many students. Second, as texts were updated, the authors had to make choices
about inclusion or exclusion of cases due to printing and publishing constraints. As such, some material that was
pedagogically useful had to be jettisoned to include recent cases as the Court has changed doctrines in multiple
areas recently. These two factors were the main motivations. Trailing behind them is the wonderful support and
staff at Oregon State University’s Open Educational Resources unit. With their help, I knew that the volume

would be useful and accessible to students.

To complete this volume, I worked with several excellent students that had completed the constitutional law
series. We examined several other textbooks, and discussed which cases were critical and which were most helpful
to them as they tried to understand the substantive material from the course. Together we built a plan for each
chapter to include cases that are landmarks, and other cases that help build the profile of the doctrine so that
there are guideposts as the doctrine shifts or changes. We read the full case and then selected the key components
that related to the constitutional issue, focusing on the key facts, the constitutional questions, and the resolution
of the case. We included dissents and concurring opinions where we agreed they were historically important,
useful or provided a significantly different approach to the question. We have also included appendices that may
help students place the cases in historical context. First, each case is hyperlinked by year to a table that indicates
who was on the Court at the time of the decision, their appointing president, and that president’s political afhil-
iation. When available, the table also includes the justices’ Martin Quinn scores for that year so that the ideolog-
ical balance of the Court can be easily assessed. For these years, there is also a figure that provides these data in
a visual format. Finally, there is a table and graph of the scores of the median justice for the years available, again

using the Martin Quinn scores as our source.

To use this volume, I would approach it as any other constitutional law textbook; however, there is a significant
difference. This volume, again, only contains excerpts. Unless the justices provide an introduction or make
a strong connection to previous doctrine in the excerpt, these handholds between major cases are left to the
instructor to elucidate. I have used this type of text before in a “rights of the criminally accused course” and it
has been highly successful and pushes the students to make the connections as they read through the cases and

discuss them in class.

We hope to update this text every other year. I plan to assign my students a group project to excerpt a recent
important case that warrants inclusion in the volume. The best versions of these excerpts, with additional editing

by me, will then be included in a new version.
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A huge thank you to Petar Jeknic, Kimberly Clairmont, Sarah Mason and Alex Metzdorf for their hard work
and dedication to this project. Petar was instrumental in the initial planning of the volume and Kimberly, Sarah,

and Alex made sure I met my deadlines and did so with fabulous excerpts.

Rorie Solberg, Editor

Oregon State University




Case List

A copy of the following case list, with embedded links for each chapter and case, is available to download as a
document (https://beav.es/5Q7) for editing and distribution. The list is also available to download as a sheet

(https://beav.es/5Q8) for easier reorganization and filtering.
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First Attempt

Barron v. Baltimore
32 U.S. 243 (1833)

Vote: 6-0
Opinion: Marshall, joined by Johnson, Duvall, Story, Thompson, McLean and Baldwin

M. Chief Justice MARSHALL delivered the opinion of the Court.

... The plaintiff in error contends that it comes within that clause in the fifth amendment to the constitution,
which inhibits the taking of private property for public use without just compensation. He insists that this
amendment, being in favor of the liberty of the citizen, ought to be so construed as to restrain the legislative
power of a state, as well as that of the United States. If this proposition be untrue, the court can take no jurisdic-

tion of the cause.

The question thus presented is, we think, of great importance, but not of much difficulty. The Constitution
was ordained and established by the people of the United States for themselves, for their own government, and
not for the government of the individual States. Each State established a constitution for itself, and in that con-
stitution provided such limitations and restrictions on the powers of its particular government as its judgment
dictated. The people of the United States framed such a government for the United States as they supposed best
adapted to their situation and best calculated to promote their interests. The powers they conferred on this gov-
ernment were to be exercised by itself, and the limitations on power, if expressed in general terms, are naturally,
and we think necessarily, applicable to the government created by the instrument. They are limitations of power
granted in the instrument itself, not of distinct governments framed by different persons and for different pur-

poses.

If these propositions be correct, the fifth amendment must be understood as restraining the power of the Gen-

eral Government, not as applicable to the States.

The counsel for the plaintifft in error insists that the constitution was intended to secure the people of the several
states against the undue exercise of power by their respective state governments; as well as against that which

might be attempted by their general government ...

If the original constitution, in the ninth and tenth sections of the first article, draws this plain and marked line

of discrimination between the limitations it imposes on the powers of the general government, and on those of
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the states; if in every inhibition intended to act on state power, words are employed which directly express that
intent; some strong, reason must be assigned for departing from this safe and judicious course in framing the

amendments, before that departure can be assumed ...

Had the people of the several states, or any of them, required changes in their constitutions; had they required
additional safeguards to liberty from the apprehended encroachments of their particular governments the rem-
edy was in their own hands, and would have been applied by themselves. A convention would have been assem-
bled by the discontented state, and the required improvements would have been made by itself. The unwieldy
and cumbrous machinery of procuring a recommendation from two-thirds of congress, and the assent of three-
fourths of their sister states, could never have occurred to any human being as a mode of doing that which might
be effected by the state itself. Had the framers of these amendments intended them to be limitations on the
powers of the state governments, they would have initiated the framers of the original constitution, and have
expressed that intention. Had congress engaged in the extraordinary occupation of improving the constitutions
of the several states by affording the people additional protection from the exercise of power by their own gov-
ernments in matters which concerned themselves alone, they would have declared this purpose in plain and intel-

ligible language.

But it is universally understood, it is a part of the history of the day, that the great revolution which established
the constitution of the United States, was not effected without immense opposition. Serious fears were exten-
sively entertained that those powers which the patriot statesmen, who then watched over the interests of our
country, deemed essential to union, and to the attainment of those invaluable objects for which union was
sought, might be exercised in a manner dangerous to liberty. In almost every convention by which the consti-
tution was adopted, amendments to-guard against the abuse of power were recommended. These amendments
demanded security against the apprehended encroachments of the general government-not against those of the

local governments.

In compliance with a sentiment thus generally expressed, to quiet fears thus extensively entertained, amend-
ments were proposed by, the required majority in congress, and adopted by the states. These amendments con-
tain no expression indicating an intention to apply them to the state governments. This court cannot so apply

them.

We are of opinion that the provision in the fifth amendment to the constitution, declaring that private property
shall not be taken for public use without just compensation, is intended solely as a limitation on the exercise
of power by the government of the United States, and is not applicable to the legislation of the states. We are
therefore of opinion that there is no repugnancy between the several acts of the general assembly of Maryland,
given in evidence by the defendants at the trial of this cause, in the court of that state, and the constitution of

the United States. This court, therefore, has no jurisdiction of the cause; and it is dismissed.

Excerpted by Kimberly Clairmont




Second Attempt under the P&l Clause

Butchers’ Benevolent Association v. Crescent City Livestock
Landing & Slaughterhouse Co.

111 U.S. 746 (1873)

Vote: 5-4

Decision: Reversed

Majority: J. Miller, joined by J. Clifford, J. Strong, J. Hunt, J. Davis
Dissent: J. Field, joined by J. Chase, J. Swayne, J. Bradley

Notes of Reporter before the Court:

(see https://www.law.cornell.edu/supremecourt/text/83/36 for full disposition.)

Mpr. Jobn A. Campbell, and also Myr. J. Q. A. Fellows, argued the case at much length and on the authorities, in
bebalf of the plaintiffs in error. The reporter cannot pretend to give more than such an abstract of the argument

as may show to what the opinion of the court was meant to be responsive.

The learned counsel quoting Thiers, contended that ‘the right to one’s self, to one’s own faculties, physical and
intellectual, one’s own brain, eyes, hands, feet, in a word to his soul and body, was an incontestable right; one
of whose enjoyment and exercise by its owner no one could complain, and one which no one could take away.
More than this, the obligation to labor was a duty, a thing ordained of God, and which if submitted to faithfully,

secured a blessing to the human family.’

Now, the act of the Louisiana legislature was in the face of all these principles; it made it unlawful for men to use
their own land for their own purposes; made it unlawful to any except the seventeen of this company to exercise
alawful and necessary business for which others were as competent as they, for which at least one thousand per-
sons in the three parishes named had qualified themselves, had framed their arrangements in life, had invested
their property, and had founded all their hopes of success on earth. The act was a pure MONOPOLY; as such

against common right, and void at the common law of England. And it was equally void by our own law.

But if this monopoly were not thus void at common law, would be so under both the thirteenth and the fourteenth

amendments.


https://www.law.cornell.edu/supremecourt/text/83/36
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Lest some competitor may present more tempting or convenient arrangements, the act directs that all of these
shall be closed on a particular day, and prohibits any one from having, keeping, or establishing any other; and a
peremptory command is given that all animals shall be sheltered, preserved, and protected by this corporation,

and by none other, under heavy penalties.

Is not this ‘a servitude?” Might it not be so considered in a strict sense? It is like the ‘thirlage’ of the old Scotch
law and the banalites of seignioral France; which were servitudes undoubtedly. But, if not strictly a servitude, it

is certainly a servitude in a more popular sense, and, being an enforced one, it is an involuntary servitude.

The act is even more plainly in the face of the fourteenth amendment. That amendment was a development of
the thirteenth, and is a more comprehensive exposition of the principles which lie at the foundation of the thir-

teenth.

But the fourteenth amendment does define citizenship and the relations of citizens to the State and Federal gov-
ernment. It ordains that ‘all persons born or naturalized in the United States and subject to the jurisdiction
thereof are citizens of the United States and of the State where they reside.” Citizenship in a State is made by res-
idence and without reference to the consent of the State. Yet, by the same amendment, when it exists, no State

can abridge its privileges or immunities.

The States in their closest connection with the members of the State, have been placed under the oversight and
restraining and enforcing hand of Congress. The purpose is manifest, to establish through the whole jurisdic-
tion of the United States ONE PEOPLE, and that every member of the empire shall understand and appreci-
ate the fact that his privileges and immunities cannot be abridged by State authority; that State laws must be so
framed as to secure life, liberty, property from arbitrary violation and secure protection of law to all. Thus, as
the great personal rights of each and every person were established and guarded, a reasonable confidence that
there would be good government might seem to be justified. The amendment embodies all that the statesman-
ship of the country has conceived for accommodating the Constitution and the institutions of the country to
the vast additions of territory, increase of the population, multiplication of States and Territorial governments,
the annual influx of aliens, and the mighty changes produced by revolutionary events, and by social, industrial,
commercial development. It is an act of Union, an act to determine the reciprocal relations of the millions of
population within the bounds of the United States—the numerous State governments and the entire United
States administered by a common government—that they might mutually sustain, support, and co-operate for

the promotion of peace, security, and the assurance of property and liberty.



SECOND ATTEMPT | 21

From whatever cause originating, or with whatever special and present or pressing purpose passed, the four-
teenth amendment is not confined to the population that had been servile, or to that which had any of the dis-

abilities or disqualifications arising from race or from contract ...

The only question then is this: “When a State passes a law depriving a thousand people, who have acquired valu-
able property, and who, through its instrumentality, are engaged in an honest and necessary business, which
they understand, of their right to use such their own property, and to labor in such their honest and necessary
business, and gives a monopoly, embracing the whole subject, including the right to labor in such business, to
seventeen other persons—whether the State has abridged any of the privileges or immunities of these thousand

persons?’

MR. JUSTICE MILLER delivered the opinion of the court.

The appellee brought a suit in the Circuit Court to obtain an injunction against the appellant forbidding the
latter from exercising the business of butchering, or receiving and landing livestock intended for butchering,
within certain limits in the parishes of Orleans, Jefferson, and St. Bernard, and obtained such injunction by a

final decree in that court ...

The ground on which this suit was brought and sustained is that the plaintiffs had the exclusive right to have all
such stock landed at their stock-landing place, and butchered at their slaughter-house, by virtue of an act of the
General Assembly of Louisiana, approved March 8th, 1869, entitled, “An act to protect the health of the city of
New Orleans, to locate the stock landing and slaughter-houses, and to incorporate the Crescent City Live-Stock

Lauding and Slaughter-House Company.” ...

The fact that it did so, and that this was conceded, was the basis of the contest in this court in the Slaughter-
House Cases, 16 Wall. 36, in which the law was assailed as a monopoly forbidden by the thirteenth and four-
teenth amendments to the Constitution of the United States, and these amendments as well as the fifteenth,
came for the first time before this court for construction. The constitutional power of the State to enact the
statute was upheld by this court. This power was placed by the court in that case expressly on the ground that it
was the exercise of the police power which had remained with the States in the formation of the original Consti-

tution of the United States, and had not been taken away by the amendments adopted since ...

The appellant, however, insists that, so far as the act of 1869 partakes of the nature of an irrepealable contract,
the legislature exceeded its authority, and it had no power to tie the hands of the legislature in the future from
legislating on that subject without being bound by the terms of the statute then enacted. This proposition pre-

sents the real point in the case ...
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While we are not prepared to say that the legislature can make valid contracts on no subject embraced in the
largest definition of the police power, we think that, in regard to two subjects so embraced, it cannot, by any
contract, limited exercise of those powers to the prejudice of the general welfare. These are the public health and
public morals. The preservation of these is so necessary to the best interests of social organization that a wise
policy forbids the legislative body to divest itself of the power to enact laws for the preservation of health and the

repression of crime.

It cannot be permitted that, when the Constitution of a State, the fundamental law of the land, has imposed
upon its legislature the duty of guarding, by suitable laws, the health of its citizens, especially in crowded cities,
and the protection of their person and property by suppressing and preventing crime, that the power which
enables it to perform this duty can be sold, bargained away, under any circumstances, as if it were a mere privilege

which the legislator could dispose of at his pleasure.
This principle has been asserted and repeated in this court in the last few years in no ambiguous terms ...

But the case of the Fertilizing Company v. Hyde Park (1879), is, perhaps, more directly in point as regard the
facts of the case, while asserting the same principle. ... The opinion cites the language of the court in Beer Com-
pany v. Massachusetts, already copied here, and numerous other cases of the exercise of the police power in pro-
tecting health and property, and holds that the charter conferred no irrepealable right for the fifty years of its

duration to continue a practice injurious to the public health.

These cases are all cited and their views adopted in the opinion of the Supreme Court of Louisiana in a suit
between the same parties in regard to the same matter as the present case, and which was brought to this court

by writ of error and dismissed before a hearing by the present appellee.

The result of these considerations is that the constitution of 1879 and the ordinances of the city of New Orleans,

which are complained of, are not void as impairing the obligation of complainant’s contract, and that

The decree of the Circuit Court must be reversed, and the case remanded to that court with directions to dismiss the

bill.

Excerpted by Kimberly Clairmont




The Door Opens under the Due Process
Clause

Chicago, Burlington & Quincy Railroad Co. v. City of Chicago
166 U.S. 226 (1897)

Vote: 7-1

Opinion: J. Harlan

Decision: Affirmed

Majority: J. Harlan, joined by ]. Field, J. Gray, J. Brown, ]. Shiras, J. White, J. Peckham

Dissent: J. Brewer

MR. JUSTICE HARLAN delivered the opinion of the court.

The constitution of Illinois provides that “no person shall be deprived of life, liberty or property, without due
process of law.” Art. 2, § 2. It also provides: “Private property shall not be taken or damaged for public use with-
out just compensation. Such compensation, when not made by the State, shall be ascertained by a jury, as shall be
prescribed by law. The fee of land taken for railroad tracks, without consent of the owners thereof, shall remain

in such owners, subject to the use for which it is taken.” ...

By the fifth article of the general statute, of Illinois, approved April 10, 1872, and relating to the incorporation
of cities and villages, it was provided that “the city council shall have power, by condemnation or otherwise, to
extend any street, alley or highway over or across, or to construct any sewer under or through any railroad track,
right of way or land of any railroad company (within the corporate limits); but where no compensation is made
to such railroad company, the city shall restore such railroad track, right of way or land to its former state, or in

a sufficient manner not to have impaired its usefulness.” ...

The ninth article of the same statute declared that when the corporate authorities of a city or village provided by
ordinance for the making of any local improvement authorized to be made, the making of which would require
that private property be taken or damaged for public use, the city or village should file in its name a petition in
some court of record of the county praying “that the just compensation to be made for private property to be

taken or damaged” for the improvement or purpose specified in the ordinance be ascertained by a jury ...

By an ordinance of the city council of Chicago approved October 9, 1880, it was ordained that Rockwell Street

in that city be opened and widened from West 18th Street to West 19th Street by condemning therefor, in accor-
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dance with the above act of April 10, 1872, certain parcels of land owned by individuals, and also certain parts of

the right of way in that city of the Chicago, Burlington and Quincy Railroad Company, a corporation of Illinois

In execution of that ordinance a petition was filed by the city, November 12, 1890, in the Circuit Court of Cook
County, Illinois, for the condemnation of the lots, pieces or parcels of land and property proposed to be taken or
damaged for the proposed improvement, and praying that the just compensation required for private property

taken or damaged be ascertained by a jury ...

The parties interested in the property described in the petition, including the Chicago, Burlington and Quincy
Railroad Company, were admitted as defendants in the proceeding. In their verdict the jury fixed the just com-
pensation to be paid to the respective individual owners of the lots, pieces and parcels of land and property
sought to be taken or damaged by the proposed improvements, and fixed one dollar as just compensation to the
railroad company in respect of those parts of its right of way described in the city’s petition as necessary to be

used for the purposes of the proposed street ...

It is not contended, as it could not be, that the constitution of Illinois deprives the railroad company of any
right secured by the Fourteenth Amendment. For the state constitution not only declares that no person shall be
deprived of his property without due process of law, but that private property shall not be taken or damaged for
public use without just compensation. But it must be observed that the prohibitions of the amendment refer to
all the instrumentalities of the State, to its legislative, executive and judicial authorities, and, therefore, whoever
by virtue of public position under a state government deprives another of any right protected by that amend-
ment against deprivation by the State, “violates the constitutional inhibition; and as he acts in the name and for
the State, and is clothed with the State’s power, his act is that of the State.” This must be so, or, as we have often
said, the constitutional prohibition has no meaning, and “the State has clothed one of its agents with power to

annul or evade it.” ...

When the government, through its’ established agencies, interferes with the title to one’s property, or with his
independent enjoyment of it, and its action is called in question as not in accordance with the law of the land,
we are to test its validity by those principles of civil liberty and constitutional protection which have become
established in our system of laws, and not generally by rules that pertain to forms of procedure merely. In judicial
proceedings the law of the land requires a hearing before condemnation, and judgment before dispossession; but
when property is appropriated by the government to public uses, or the legislature interferes to give direction to
its title through remedial statutes, different considerations from those which regard the controversies between
man and man must prevail, different proceedings are required, and we have only to see whether the interfer-
ence can be justified by the established rules applicable to the special case. Due process of law in each particular
case means such an exertion of the powers of government as the settled maxims of law permit and sanction, and
under such safeguards for the protection of individual rights as those maxims prescribe for the class of cases to

which the one in question belongs ...



DUE PROCESS CLAUSE | 25

In every government there is inherent authority to appropriate the property of the citizen for the necessities of
the State, and constitutional provisions do not confer the power, though they generally surround it with safe-
guards to prevent abuse. The restraints are, that when specific property is taken, a pecuniary compensation,

agreed upon or determined by judicial inquiry, must be paid.” ...

In our opinion, a judgment of a state court, even if it be authorized by statute, whereby private property is taken
for the State or under its direction for public use, without compensation made or secured to the owner, is, upon
principle and authority, wanting in the due process of law required by the Fourteenth Amendment of the Con-
stitution of the United States, and the affirmance of such judgment by the highest court of the State is a denial

by that State of a right secured to the owner by that instrument ...

It is further contended that the railroad company was denied the equal protection of the laws in that by the final
judgment individual property owners were awarded, as compensation for contiguous property appropriated to
the public use by the same proceeding, the value of their land taken, while only nominal compensation was given
to the company-the value of its land, simply as land, across which the street was opened, not being taken into
account. This contention is without merit. Compensation was awarded to individual owners upon the basis of
the value of the property actually taken, having regard to the uses for which it was best adapted and the pur-
poses for which it was held and used and was likely always to be used. Compensation was awarded to the railroad
company upon the basis of the value of the thing actually appropriated by the public ... In the case of individual
owners, they were deprived of the entire use and enjoyment of their property, while the railroad company was
left in the possession and use of its property for the purposes for which it was being used and for which it was
best adapted, subject only to the right of the public to have a street across it. In this there was no denial of the

equal protection of the laws ...

We have examined all the questions of law arising on the record of which this court may take cognizance, and
which, in our opinion, are of sufficient importance to require notice at our hands, and finding no error, the judg-

ment is Affirmed.

Excerpted by Kimberly Clairmont
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Hurtado v. California
110 U.S. 516 (1884)

Vote: 7-1

Opinion: J. Matthews

Decision: Affirmed

Majority: J. Matthews, joined by J. Waite, J. Miller, J. Bradley, J. Woods, J. Gray, J. Blatchford
Dissent: J. Harlan

MR. Justice Matthews delivered the opinion of the court.

It is claimed on behalf of the prisoner that the conviction and sentence are void, on the ground that they are
repugnant to that clause of the Fourteenth Article of Amendment of the Constitution of the United States
which is in these words: ‘Nor shall any state deprive any person of life, liberty, or property without due process

of law.’

The proposition of law we are asked to affirm is that an indictment or presentment by a grand jury, as known to
the common law of England, is essential to that “due process of law,” when applied to prosecutions for felonies,
which is secured and guaranteed by this provision of the Constitution of the United States, and which accord-

ingly it is forbidden to the States respectively to dispense with in the administration of criminal law.

The question is one of grave and serious import, affecting both private and public rights and interests of great
magnitude, and involves a consideration of what additional restrictions upon the legislative policy of the States

has been imposed by the Fourteenth Amendment to the Constitution of the United States ...

On the other hand, it is maintained on behalf of the plaintift in error that the phrase “due process of law” is
equivalent to “law of the land,” as found in the 29th chapter of Magna Charta; that, by immemorial usage, it
has acquired a fixed, definite, and technical meaning; that it refers to and includes not only the general principles
of public liberty and private right which lie at the foundation of all free government, but the very institutions
which, venerable by time and custom, have been tried by experience and found fit and necessary for the preserva-
tion of those principles, and which, having been the birthright and inheritance of every English subject, crossed
the Atlantic with the colonists and were transplanted and established in the fundamental laws of the State; that,
having been originally introduced into the Constitution of the United States as a limitation upon the powers of

the government, brought into being by that instrument, it has now been added as an additional security to the
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individual against oppression by the States themselves; that one of these institutions is that of the grand jury, an
indictment or presentment by which against the accused in cases of alleged felonies is an essential part of due
process of law in order that he may not be harassed or destroyed by prosecutions founded only upon private

malice or popular fury.

... it may be said that Lord Coke himself explains his own meaning by saying ‘the law of the land,’ as expressed in

Magna Charta, was intended due process of law, that is, by indictment or presentment of good and lawful men.

It is quite apparent from these extracts that the interpretation usually put upon Lord Coke’s statement is too
large, because if an indictment or presentment by a grand jury is essential to due process of law in all cases of
imprisonment for crime, it applies not only to felonies but to misdemeanors and petty offences, and the conclu-

sion would be inevitable that information as a substitute for indictments would be illegal in all cases ...

When we add to this that the primitive grand jury heard no witnesses in support of the truth of the charges to
be preferred, but presented upon their own knowledge, or indicted upon common fame and general suspicion,
we shall be ready to acknowledge that it is better not to go too far back into antiquity for the best securities for
our “ancient liberties.” It is more consonant to the true philosophy of our historical legal institutions to say that
the spirit of personal liberty and individual right, which they embodied, was preserved and developed by a pro-
gressive growth and wise adaptation to new circumstances and situations of the forms and processes found fit to

give, from time to time, new expression and greater effect to modern ideas of self-government ...

The Constitution of the United States was ordained, it is true, by descendants of Englishmen, who inherited the
traditions of English law and history; but it was made for an undefined and expanding future, and for a people
gathered and to be gathered from many nations and of many tongues. And while we take just pride in the prin-
ciples and institutions of the common law, we are not to forget that in lands where other systems of jurispru-
dence prevail, the ideas and processes of civil justice are also not unknown. Due process of law, in spite of the
absolutism of continental governments, is not alien to that code which survived the Roman Empire as the foun-
dation of modern civilization in Europe, and which has given us that fundamental maxim of distributive justice-
suum cuique tribuere. There is nothing in Magna Charta, rightly construed a broad charter of public right and
law, which ought to exclude the best ideas of all systems and of every age; and as it was the characteristic principle
of the common law to draw its inspiration from every fountain of justice, we are not to assume that the sources
of its supply have been exhausted. On the contrary, we should expect that the new and various experiences of

our own situation and system will mould and shape it into new and not less useful forms ...

In this country written constitutions were deemed essential to protect the rights and liberties of the people
against the encroachments of power delegated to their governments, and the provisions of Magna Charta were
incorporated into Bills of Rights. They were limitations upon all the powers of government, legislative as well as

executive and judicial ...

Tried by these principles, we are unable to say that the substitution for a presentment or indictment by a grand
jury of the proceeding by information, after examination and commitment by a magistrate, certifying to the

probable guilt of the defendant, with the right on his part to the aid of counsel, and to the cross-examination of
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the witnesses produced for the prosecution, is not due process of law. It is, as we have seen, an ancient proceed-
ing at common law, which might include every case of an offence of less grade than a felony, except misprision
of treason; and in every circumstance of its administration, as authorized by the statute of California, it care-
tully considers and guards the substantial interest of the prisoner. It is merely a preliminary proceeding, and can
result in no final judgment, except as the consequence of a regular judicial trial, conducted precisely as in cases

of indictment ...
For these reasons, finding no error therein, the judgment of the Supreme Court of California is

Affirmed.

Excerpted by Kimberly Clairmont

Maxwell v. Dow
176 U.S. 581 (1900)

Vote: 8-1

Opinion: J. Peckham

Decision: Affirmed

Majority: Peckham, joined by Fuller, Gray, Brewer, Brown, Shiras, White, McKenna

Dissent: J. Harlan

MR. JUSTICE PECKHAM delivered the opinion of the court.

On the 27th of June, 1898, an information was filed against the plaintiff in error by the prosecuting attorney of
the county, in a state court of the State of Utah, charging him with the crime of robbery committed within the
county in May, 1898. In September, 1898, he was tried before a jury composed of but eight jurors, and convicted
and sentenced to imprisonment in the state prison for eighteen years, and since that time has been confined in

prison, undergoing the sentence of the state court.

In May, 1899, he applied to the Supreme Court of the State for a writ of habeas corpus, and alleged in his
sworn petition that he was a natural-born citizen of the United States, and that his imprisonment was unlawful,
because he was prosecuted under an information instead of by indictment by a grand jury, and was tried by a jury
composed of eight instead of twelve jurors. He specially set up and claimed (1) that to prosecute him by informa-
tion abridged his privileges and immunities as a citizen of the United States, under article 5 of the amendments
to the Constitution of the United States, and also violated section 1 of article 14 of those amendments; (2) that a
trial by jury of only eight persons abridged his privileges and immunities as a citizen of the United States, under

article 6, and also violated section 1 of article 14 of such amendments; (3) that a trial by such a jury and his sub-
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sequent imprisonment by reason of the verdict of that jury deprived him of his liberty without due process of
law, -in violation of section 1 of article 14, which provides that no State shall deprive any person of life, liberty

or, property, without due process of law ..

The questions to be determined in this court are, (1) as to the validity, with reference to the Federal Constitu-
tion, of the proceeding against the plaintiff in error on an information instead of by an indictment by a grand

jury; and (2) the validity of the trial of the plaintiff in error by a jury composed of eight instead of twelve jurors

In a Federal court no person can be held to answer for a capital or otherwise infamous crime unless by indict-
ment by a grand jury, with the exceptions stated in the Fifth Amendment. Yet this amendment was held in the
Hurtado case not to apply to a prosecution for murder in a state court pursuant to a state law. The claim was
made in the case (and referred to in the opinion) that the adoption of the Fourteenth Amendment provided
an additional security to the individual against oppression by the States themselves, and limited their powers to
the same extent as the amendments theretofore adopted had limited the powers of the Federal Government. By
holding that the conviction ‘upon an information was valid, the court necessarily held that an indictment was
not necessary ... To the other objection, that a conviction upon an information deprives a person of his liberty

without due process of law, the Hurtado case is, as we have said, a complete and conclusive answer.

It would seem to be quite plain that the provision in the Utah constitution for a jury of eight jurors in all state
criminal trials, for other than capital offences, violates the Sixth Amendment, provided that amendment is now

to be construed as applicable to criminal prosecutions of citizens of the- United States in state courts ...

It is conceded that there are certain privileges or immunities possessed by a citizen of the United States, because
of his citizenship, and that they cannot be abridged by any action of the States. In order to limit the powers
which it was feared might be claimed or exercised by the Federal Government, under the’ provisions of the Con-
stitution as it was when adopted, the first ten amendments to that instrument were proposed to the legislatures
of the several States by the first Congress on the 25th of September, 1789. They were intended as restraints and
limitations upon the powers of the General Government, and were not intended to and did not have any effect
upon the powers of the respective States. This has been many times decided. The cases herewith cited are to that

effect, and they cite many others which decide the same matter. Spzes v. Illinois (1887) [other citations omitted].

It is claimed, however, that since the adoption of the Fourteenth Amendment the effect of the former amend-
ments has been thereby changed and greatly enlarged. It is now urged in substance that all the provisions con-
tained in the first ten amendments, so far as they secure and recognize the fundamental rights of the individual
as against the exercise of Federal power, are by virtue of this amendment to be regarded as privileges or immuni-
ties of a citizen of the United States, and, therefore, the States cannot provide for any procedure in state courts

which could not be followed in a Federal court because of the limitations contained in those amendments ...

That the primary reason for that amendment was to secure the full enjoyment of liberty to the colored race is not

denied, yet it is not restricted to that purpose, and it applies to every one, white or black, that comes within its
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provisions. Bug, as said in the Slaughter-house Cases, the protection of the citizen in his rights as a citizen of the
State still remains with the State ... But if all these rights are included in the phrase “privileges and immunities™
of citizens of the United States, which the States by reason of the Fourteenth Amendment cannot in any manner
abridge, then the sovereignty of the State in regard to them has been entirely destroyed, and the Slaughter-house

Cases, and United States v. Cruikshank are all wrong, and should be overruled ...

In the case of a constitutional amendment it is of less materiality than in that of an ordinary bill or resolution. A
constitutional amendment must be agreed to, not only by Senators and Representatives, but it must be ratified
by the legislatures, or by conventions, in three fourths of the States before such amendment can take effect. The
safe way is to read its language in connection with the known condition of affairs out of which the occasion for
its adoption may have arisen, and then to construe it, if there be therein any doubtful expressions, in a way so
far as is reasonably possible, to forward the known purpose or object for which the amendment was adopted.
This rule could not, of course, be so used as to limit the force and effect of an amendment in a manner which

the plain and unambiguous language used therein would not justify or permit.

For the reasons stated, we come to the conclusion that the clause under consideration does not affect the validity

of the Utah constitution and legislation.

The remaining question is, whether in denying the right of an individual, in all criminal cases not capital, to have

a jury composed of twelve jurors, the State deprives him of life, liberty or property, without due process of law.

This question is, as we believe, substantially answered by the reasoning of the opinion in the Hurtado case,
supra. The distinct question was there presented whether it was due process of law to prosecute a person charged
with murder by an information under the state constitution and law. It was held that it was, and that the Four-
teenth Amendment did not prohibit such a procedure. In our opinion the right to be exempt from prosecution
for an infamous crime, except upon a presentment by a grand jury, is of the same nature as the right to a petit
jury of the number fixed by the common law. If the State have the power to abolish the grand jury and the con-
sequent proceeding by indictment, the same course of reasoning which establishes that right will and does estab-
lish the right to alter the number of the petit jury from that provided by the common law. Hodgson v. Vermont
(1897) [other citations omitted].

Trial by jury has never been affirmed to be a necessary requisite of due process of law. In pot one of the cases cited

and commented upon in the Hurtado case is a trial by jury mentioned as a necessary part of such process ...

Judged by the various cases in this court we think there is no error in this record, and the judgment of the

Supreme Court of Utah must, therefore, be Affirmed.

MR. JUSTICE HARLAN, dissenting.
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What are the privileges and immunities of “citizens of the United States”? Without attempting to enumerate
them, it ought to be deemed safe to say that such privileges and immunities embrace at least those expressly rec-
ognized by the Constitution of the United States and placed beyond the power of Congress to take away or

impair ...

It seems to me that the privileges and immunities enumerated in these amendments belong to every citizen of the
United States. They were universally so regarded prior to the adoption of the Fourteenth Amendment. In order
to form a more perfect union, establish justice, insure domestic tranquility, provide for the common defense,
promote the general welfare and secure the blessings of liberty to themselves and their posterity, the political
community known as the People of the United States ordained and established the Constitution of the United
States; and every member of that political community was a citizen of the United States. It was that commu-
nity that adopted, in the mode prescribed by the Constitution, the first ten amendments; and what they had in
view by so doing was to make it certain that the privileges and immunities therein specified -the enjoyment of
which, the fathers believed, were necessary in order to secure the blessings of liberty could never be impaired or

destroyed by the National Government ...

I am also of opinion that the trial of the accused for the crime charged against him by a jury of eight persons was
not consistent with the “due process of law” prescribed by the Fourteenth Amendment. Referring to the words
in the Fifth Amendment, that “no person shall be deprived of life, liberty or property without due process of
law,” this court said in Murray’s Lessee v. Hoboken: “The Constitution contains no description of those processes
which it was intended to allow or forbid. It does not even declare what principles are to be applied to ascertain
whether it be due process. It was manifest that it was not left to the legislative power to enact any process which
might be devised. The article is a restraint on the legislative as well as on the executive and judicial powers of
the Government, and cannot be so construed as to leave Congress free to make any process ‘due process of law’
by its mere will. To what principles are we to resort to ascertain whether this process enacted by Congress is
due process? To this the answer must be twofold. We must examine the Constitution itself to see whether this
process be in conflict with any of its provisions. If not found to be so, we must look to those settled usages and
modes of proceeding existing in the common and statute law of England before the emigration of our ancestors,
and which are shown not to have been unsuited to their civil and political condition by having been acted on by

them after the settlement ‘of this country.” ...

The right to be tried when charged with crime by a jury of twelve person is placed by the Constitution upon
the same basis as the other rights specified in the first ten amendments. And while those amendments origi-
nally limited only the powers of the National Government in respect of the privileges and immunities specified
therein, since the adoption of the Fourteenth Amendment those privileges and immunities are, in my opinion,

also guarded against infringement by the States ...

If some of the guarantees of life, liberty and property which at the time of the adoption of the National Con-
stitution were regarded as fundamental and as absolutely essential to the enjoyment of freedom, have in the
judgment of some ceased to be of practical value, it is for the people of the United States so to declare by an

amendment of that instrument. But, if I do not wholly misapprehend the scope and legal effect of the present
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decision, the Constitution of the United States does not stand in the way of any State striking down guarantees
of life and liberty that English speaking people have for centuries regarded as vital to personal security, and which

the men of the Revolutionary period universally claimed as the birthright of freemen.
I dissent from the opinion and judgment of the court.

Excerpted by Kimberly Clairmont

Gitlow v. NY
268 U.S. 652 (1925)

Vote: 7-2

Opinion: J. Sanford

Decision: Affirmed

Majority: J. Sanford, joined by J. Taft, J. Van Devanter, J. McReynolds, J. Sutherland, J. Butler, J. Stone
Dissent: J. Holmes, joined by J. Brandeis

MR. JUSTICE SANFORD delivered the opinion of the Court.

Benjamin Gitlow was indicted in the Supreme Court of New York, with three others, for the statutory crime
of criminal anarchy. New York Penal Laws, §§ 160, 161. He was separately tried, convicted, and sentenced to
imprisonment. The judgment was affirmed by the Appellate Division and by the Court of Appeals. 195 App.
Div. 773; 234 N. Y. 132 and 539. The case is here on writ of error to the Supreme Court, to which the record

was remitted ...

The contention here is that the statute, by its terms and as applied in this case, is repugnant to the due process

clause of the Fourteenth Amendment. Its material provisions are:

“§ 160. Criminal anarchy defined. Criminal anarchy is the doctrine that organized government should be over-
thrown by force or violence, or by assassination of the executive head or of any of the executive officials of gov-
ernment, or by any unlawful means. The advocacy of such doctrine either by word of mouth or writing is a

felony ...

The defendant is a member of the Left Wing Section of the Socialist Party, a dissenting branch or faction of
that party formed in opposition to its dominant policy of” moderate Socialism.” Membership in both is open
to aliens as well as citizens. The Left Wing Section was organized nationally at a conference in New York City in
June, 1919, attended by ninety delegates from twenty different States. The conference elected a National Coun-

cil, of which the defendant was a member, and left to it the adoption of a “Manifesto.” This was published in
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The Revolutionary Age, the official organ of the Left Wing. The defendant was on the board of managers of the
paper and was its business manager. He arranged for the printing of the paper and took to the printer the manu-
script of the first issue which contained the Left Wing Manifesto, and also a Communist Program and a Program
of the Left Wing that had been adopted by the conference. Sixteen-thousand copies were printed, which were
delivered at the premises in New York City used as the office of the Revolutionary Age and the headquarters of
the Left Wing, and occupied by the defendant and other officials. These copies were paid for by the. defendant,
as business manager of the paper. Employees at this office wrapped and mailed out copies of the paper under
the defendant’s direction; and copies were sold from this office. It was admitted that the defendant signed a card
subscribing to the Manifesto and Program of the Left Wing, which all applicants were required to sign before
being admitted to membership; that he went to different parts of the State to speak to branches of the Socialist
Party about the principles of the Left Wing and advocated their adoption; and that he was responsible for the
Manifesto as it appeared, that “he knew of the publication, in a general way and he knew of its publication after-

wards, and is responsible for its circulation.” ...

The precise question presented, and the only question which we can consider under this writ of error, then is,
whether the statute, as construed and applied in this case by the state courts, deprived the defendant of his lib-

erty of expression in violation of the due process clause of the Fourteenth Amendment ...

The statute does not penalize the utterance or publication of abstract “doctrine” or academic discussion having
no quality of incitement to any concrete action. It is not aimed against mere historical or philosophical essays. It
does not restrain the advocacy of changes in the form of government by constitutional and lawful means. What
it prohibits is language advocating, advising or teaching the overthrow of organized government by unlawful

means. These words imply urging to action ...

The Manifesto, plainly, is neither the statement of abstract doctrine nor, as suggested by counsel, mere predic-
tion that industrial disturbances and revolutionary mass strikes will result spontaneously in an inevitable process
of evolution in the economic system. It advocates and urges in fervent language mass action which shall progres-
sively foment industrial disturbances and through political mass strikes and revolutionary mass action overthrow
and destroy organized parliamentary government. It concludes with a call to action in these words: “The prole-

tariat revolution and the Communist reconstruction of society-the struggle for these-is now indispensable ...

For present purposes we may and do assume that freedom of speech and of the press-which are protected by
the First Amendment from abridgment by Congress are among the fundamental personal rights and “liberties”

protected by the due process clause of the Fourteenth Amendment from impairment by the States ...

It is a fundamental principle, long established, that the freedom of speech and of the press which is secured by
the Constitution, does not confer an absolute right to speak or publish, without responsibility, whatever one
may choose, or an unrestricted and unbridled license that gives immunity for every possible use of language and

prevents the punishment of those who abuse this freedom ...

That a State in the exercise of its police power may punish those who abuse this freedom by utterances inimical
to the public welfare, tending to corrupt public morals, incite to crime, or disturb the public peace, is not open

to question ...
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And, for yet more imperative reasons, a State may punish utterances endangering the foundations of organized
government and threatening its overthrow by unlawful means. These imperil its own existence as a constitu-
tional State. Freedom of speech and press, said Story (supra) does not protect disturbances to the public peace
or the attempt to subvert the government. It does not protect publications or teachings which tend to subvert

or imperil the government or to impede or hinder it in the performance of its governmental duties ...

It does not protect publications prompting the overthrow of government by force; the punishment of those
who publish articles which tend to destroy organized society being essential to the security of freedom and the

stability of the State ...

That utterances inciting to the overthrow of organized government by unlawful means, present a sufficient dan-
ger of substantive evil to bring their punishment within the range of legislative discretion, is clear. Such utter-
ances, by their very nature, involve danger to the public peace and to the security of the State. They threaten
breaches of the peace and ultimate revolution. And the immediate danger is none the less real and substantial,
because the effect of a given utterance cannot be accurately foreseen. The State cannot reasonably be required
to measure the danger from every such utterance in the nice balance of a jeweler’s scale. A single revolutionary
spark may kindle a fire that, smouldering for a time, may burst into a sweeping and destructive conflagration.
It cannot be said that the State is acting arbitrarily or unreasonably when in the exercise of its judgment as to
the measures necessary to protect the public peace and safety, it seeks to extinguish the spark without waiting
until it has enkindled the flame or blazed into the conflagration. It cannot reasonably be required to defer the
adoption of measures for its own peace and safety until the revolutionary utterances lead to actual disturbances
of the public peace or imminent and immediate danger of its own destruction; but it may, in the exercise of its

judgment, suppress the threatened danger in its incipiency ...

We cannot hold that the present statute is an arbitrary or unreasonable exercise of the police power of the State

unwarrantably infringing the freedom of speech or press; and we must and do sustain its constitutionality.

This being so it may be applied to every utterance not too trivial to be beneath the notice of the law-which is of
such a character and used with such intent and purpose as to bring it within the prohibition of the statute ... In
other words, when the legislative body has determined generally, in the constitutional exercise of its discretion,
that utterances of a certain kind involve such danger of substantive evil that they may be punished, the question
whether any specific utterance coming within the prohibited class is likely, in and of itself, to bring about the
substantive evil, is not open to consideration. It is sufficient that the statute itself be constitutional and that the

use of the language comes within its prohibition ...

We need not enter upon a consideration of the English common law rule of seditious libel or the Federal Sedition
Act of 1798, to which reference is made in the defendant’s brief. These are so unlike the present statute, that we

think the decisions under them cast no helpful light upon the questions here.



TWO TRACK INCORPORATION | 35

And finding, for the reasons stated, that the statute is not in itself unconstitutional, and that it has not been

applied in the present case in derogation of any constitutional right, the judgment of the Court of Appeals is
Affirmed.

Excerpted by Kimberly Clairmont

Palko v. Connecticut
302 U.S. 319 (1947)

Vote: 7-1

Opinion: J. Cardozo

Decision: Affirmed

Majority: ]. Cardozo, joined by . McReynolds, J. Brandeis, J. Sutherland, J. Stone, J. Roberts, J. Black
Dissent: J. Butler

MR. JUSTICE CARDOZO delivered the opinion of the Court.

Appellant was indicted in Fairfield County, Connecticut, for the crime of murder in the first degree. A jury
found him guilty of murder in the second degree, and he was sentenced to confinement in the state prison for
life. Thereafter the State of Connecticut, with the permission of the judge presiding at the trial, gave notice of a

plea to the Supreme Court of Errors ...

Upon such appeal, the Supreme Court of Errors reversed the judgment and ordered a new trial. State v. Palko,
121 Conn. 669; 186 Atl. 657. It found that there had been error of law to the prejudice of the state (1) in exclud-
ing testimony as to a confession by defendant; (2) in excluding testimony upon cross-examination of defendant
to impeach his credibility, and (3) in the instructions to the jury as to the difference between first and second

degree murder ...

Pursuant to the mandate of the Supreme Court of Errors, defendant was brought to trial again. Before a jury
was impaneled and also at later stages of the case he made the objection that the effect of the new trial was to
place him twice in jeopardy for the same offense, and in so doing to violate the Fourteenth Amendment of the

Constitution of the United States ...

The argument for appellant is that whatever is forbidden by the Fifth Amendment is forbidden by the Four-
teenth also. The Fifth Amendment, which is not directed to the states, but Solely to the federal government,

creates immunity from double jeopardy. No person shall be “subject for the same offense to be twice put in jeop-



36 | TWO TRACK INCORPORATION

ardy of life or limb.” The Fourteenth Amendment ordains, “nor shall any State deprive any person of life, liberty,
or property, without due process of law.” To retry a defendant, though under one indictment and only one, sub-
jects him, it is said, to double jeopardy in violation of the Fifth Amendment, if the prosecution is one on behalf
of the United States. From this the consequence is said to follow that there is a denial of life or liberty without

due process of law, if the prosecution is one on behalf of the People of a State ...

We have said that, in appellant’s view, the Fourteenth Amendment is to be taken as embodying the prohibitions
of the Fifth. His thesis is even broader. Whatever would be a violation of the original bill of rights (Amendments
I to VIII) if done by the federal government is now equally unlawful by force of the Fourteenth Amendment if

done by a state. There is no such general rule.

The Fifth Amendment provides, among other things, that no person shall be held to answer for a capital or oth-
erwise infamous crime unless on presentment or indictment of a grand jury. This court has held that, in prose-
cutions by a state, presentment or indictment by a grand jury may give way to informations at the instance of a
public officer ... On the other hand, the due process clause of the Fourteenth Amendment may make it unlaw-
tul for a state to abridge by its statutes the freedom of speech which the First Amendment safeguards against
encroachment by the Congress, De Jonge v. Oregon (1937) [other citations omitted], or the like freedom of the
press, Grosjean v. American Press Co. (1936) [other citations omitted], or the free exercise of religion, Hamilton
v. Regents (1934) [other citations omitted] ... In these and other situations immunities that are valid as against
the federal government by force of the specific pledges of particular amendments have been found to be implicit
in the concept of ordered liberty, and thus, through the Fourteenth Amendment, become valid as against the

states ...

The line of division may seem to be wavering and broken if there is a hasty catalogue of the cases on the one
side and the other. Reflection and analysis will induce a different view. There emerges the perception of a ratio-
nalizing principle which gives to discrete instances a proper order and coherence. The right to trial by jury and
the immunity from prosecution except as the result of an indictment may have value and importance. Even so,
they are not of the very essence of a scheme of ordered liberty. To abolish them is not to violate a “principle of
justice so rooted in the traditions and conscience of our people as to be ranked as fundamental.” Snyder v. Mass-
achusetts (1934) [other citations omitted] ... Few would be so narrow or provincial as to maintain that a fair and
enlightened system of justice would be impossible without them. What is true of jury trials and indictments is
true also, as the cases show, of the immunity from compulsory self-incrimination. Twining v. New Jersey (1908).
This too might be lost, and justice still be done. Indeed, today as in the past there are students of our penal sys-
tem who look upon the immunity as a mischief rather than a benefit, and who would limit its scope, or destroy it
altogether! No doubt there would remain the need to give protection against torture, physical or mental. Justice,
however, would not perish if the accused were subject to a duty to respond to orderly inquiry. The exclusion
of these immunities and privileges from the privileges and immunities protected against the action of the states
has not been arbitrary or casual. It has been dictated by -a study and appreciation of the meaning, the essential

implications, of liberty itself ...

We reach a different plane of social and moral values when we pass to the privileges and immunities that have

been taken over from the earlier articles of the federal bill of rights and brought within the Fourteenth Amend-
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ment by a process of absorption. These in their origin were effective against the federal government alone. If the
Fourteenth Amendment has absorbed them, the process of absorption has had its source in the belief that nei-

ther liberty nor justice would exist if they were sacrificed ...

Our survey of the cases serves, we think, to justify the statement that the dividing line between them, if not unfal-
tering throughout its course, has been true for the most part to a unifying principle. On which side of the line
the case made out by the appellant has appropriate location must be the next inquiry and the final one. Is that
kind of double jeopardy to which the statute has subjected him a hardship so acute and shocking that our polity
will not endure it? Does it violate those “fundamental principles of liberty and justice which lie at the base of all
our civil and political institutions”? The answer surely must be “no.” What the answer would have to be if the
state were permitted after a trial free from error to try the accused over again or to bring another case against him,
we have no occasion to consider. We deal with the statute before us and no other. The state is not attempting
to wear the accused out by a multitude of cases with accumulated trials. It asks no more than this, that the case
against him shall go on until there shall be a trial free from the corrosion of substantial legal error. State v. Felch
(1918). This is not cruelty at all, nor even vexation in any immoderate degree. If the trial had been infected with
error adverse to the accused, there might have been review at his instance, and as often as necessary to purge the
vicious taint. A reciprocal privilege, subject at all times to the discretion of the presiding judge, State v. Carabetta
(1927), has now been granted to the state. There is here no seismic innovation. The edifice of justice stands, its

symmetry, to many, greater than before ...

The conviction of appellant is not in derogation of any privileges or immunities that belong to him as a citizen

of the United States.

There is argument in his behalf that the privileges and immunities clause of the Fourteenth Amendment as well

as the due process clause has been flouted by the judgment ... gives all the answer that is necessary.
The judgment is
Affirmed.

Excerpted by Kimberly Clairmont
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Wolf v. Colorado
338 U.S. 25 (1949)

Vote: 6-3

Opinion: J. Frankfurter

Decision: Affirmed

Majority: ]. Frankfurter, joined by J. Vinson, J. Reed, J. Jackson, J. Burton
Concurring: J. Black

Dissent: J. Murphy, joined by J. Rutledge, and J. Douglas
MR. JUSTICE FRANKFURTER delivered the opinion of the Court.

The precise question for consideration is this: Does a conviction by a State court for a State offense deny the “due
process of law” required by the Fourteenth Amendment, solely because evidence that was admitted at the trial
was obtained under circumstances which would have rendered it inadmissible in a prosecution for violation of a
federal law in a court of the United States because there deemed to be an infraction of the Fourth Amendment
as applied in Weeks v. United States (1914)2...

The notion that the “due process of law” guaranteed by the Fourteenth Amendment is shorthand for the first
eight amendments of the Constitution and thereby incorporates them has been rejected by this Court again and

again, after impressive consideration ...

For purposes of ascertaining the restrictions which the Due Process Clause imposed upon the States in the
enforcement of their criminal law, we adhere to the views expressed in Palko v. Connecticut, supra, 302 U. S.
319. That decision speaks to us with the great weight of the authority, particularly in matters of civil liberty, of a
court that included Mr. Chief Justice Hughes, Mr. Justice Brandeis, Mr. Justice Stone and Mr. Justice Cardozo,
to name only the dead in rejecting the suggestion that that the Due Process Clause incorporated the original Bill

of Rights ...

Due process of law thus conveys neither formal nor fixed nor narrow requirements. It is the compendious
expression for all those rights which the courts must enforce because they are basic to our free society. But basic
rights do not become petrified as of any one time, even though, as a matter of human experience, some may
not too rhetorically be called eternal verities. It is of the very nature of a free society to advance in its standards
of what is deemed reasonable and right. Representing as it does a living principle, due process is not confined
within a permanent catalogue of what may at a given time be deemed the limits or the essentials of fundamental

rights ...

The security of one’s privacy against arbitrary intrusion by the police-which is at the core of the Fourth Amend-
ment-is basic to a free society. It is therefore implicit in “the concept of ordered liberty” and as such enforceable

against the States through the Due Process Clause. The knock at the door, whether by day or by night, as a pre-
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lude to a search, without authority of law but solely on the authority of the police, did not need the commentary
of recent history to be condemned as inconsistent with the conception of human rights enshrined in the history

and the basic constitutional documents of English-speaking peoples ...

Granting that in practice the exclusion of evidence may be an effective way of deterring unreasonable searches,
it is not for this Court to condemn as falling below the minimal standards assured by the Due Process Clause
a State’s reliance upon other methods which, if consistently enforced, would be equally effective ... We cannot
brush aside the experience of States which deem the incidence of such conduct by the police too slight to call for
a deterrent remedy not by way of disciplinary measures but by overriding the relevant rules of evidence. There
are, moreover, reasons for excluding evidence unreasonably obtained by the federal police which are less com-
pelling in the case of police under State or local authority. The public opinion of a community can far more
effectively be exerted against oppressive conduct on the part of police directly responsible to the community
itself than can local opinion, sporadically aroused, be brought to bear upon remote authority pervasively exerted

throughout the country.

We hold, therefore, that in a prosecution in a State court for a State crime the Fourteenth Amendment does not
forbid the admission of evidence obtained by an unreasonable search and seizure. And though we have inter-
preted the Fourth Amendment to forbid the admission of such evidence, a different question would be pre-
sented if Congress under its legislative powers were to pass a statute purporting to negate the Weeks doctrine.
We would then be faced with the problem of the respect to be accorded the legislative judgment on an issue as
to which, in default of that judgment, we have been forced to depend upon our own. Problems of a converse
character, also not before us, would be presented should Congress under § 5 of the Fourteenth Amendment
undertake to enforce the rights there guaranteed by attempting to make the Weeks doctrine binding upon the

States.
Affirmed.

Excerpted by Kimberly Clairmont
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Gideon v. Wainwright
372 U.S. 335 (1963)

Opinion: J. Black

Decision: unanimous reversed

Majority: ]. Black, joined by J. Warren, J. Brennan, J. Stewart, J. White
Concurring: J. Clark, J. Harlan, J. Douglas

MR. JUSTICE BLACK delivered the opinion of the Court.

Petitioner was charged in a Florida state court with having broken and entered a poolroom with intent to com-
mit a misdemeanor. This offense is a felony under Florida law. Appearing in court without funds and without a

lawyer, petitioner asked the court to appoint counsel for him, whereupon the following colloquy took place:

“The COURT: Mr. Gideon, I am sorry, but I cannot appoint Counsel to represent you in this case. Under the
laws of the State of Florida, the only time the Court can appoint Counsel to represent a Defendant is when that
person is charged with a capital offense. I am sorry, but I will have to deny your request to appoint Counsel to

defend you in this case.”
“The DEFENDANT: The United States Supreme Court says I am entitled to be represented by Counsel.”

Put to trial before a jury, Gideon conducted his defense about as well as could be expected from a layman. He
made an opening statement to the jury, cross-examined the State’s witnesses, presented witnesses in his own
defense, declined to testify himself, and. made a short argument “emphasizing his innocence to the charge con-
tained in the Information filed in this case.” The jury returned a verdict of guilty, and petitioner was sentenced
to serve five years in the state prison. Later, petitioner filed in the Florida Supreme Court this habeas corpus peti-
tion attacking his conviction and sentence on the ground that the trial court’s refusal to appoint counsel for him

denied him rights “guaranteed by the Constitution and the Bill of Rights by the United States Government.” ...

The facts upon which Betts claimed that he had been unconstitutionally denied the right to have counsel
appointed to assist him are strikingly like the facts upon which Gideon here bases his federal constitutional
claim. Betts was indicted for robbery in a Maryland state court. On arraignment, he told the trial judge of his
lack of funds to hire a lawyer and asked the court to appoint one for him. Betts was advised that it was not the
practice in that county to appoint counsel for indigent defendants except in murder and rape cases. He then
pleaded not guilty, had witnesses summoned, cross-examined the State’s witnesses, examined his own, and chose
not to testify himself. He was found guilty by the judge, sitting without a jury, and sentenced to eight years in

prison ...
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Like Gideon, Betts sought release by habeas corpus, alleging that he had been denied the right to assistance
of counsel in violation of the Fourteenth Amendment. Betts was denied any relief, and on review this Court
affirmed. It was held that a refusal to appoint counsel for an indigent defendant charged with a felony did not
necessarily violate the Due Process Clause of the Fourteenth Amendment, which for reasons given the Court

deemed to be the only applicable federal constitutional provision ...

The Sixth Amendment provides, “In all criminal prosecutions, the accused shall enjoy the right ... to have the
Assistance of Counsel for his defense.” We have construed this to mean that in federal courts counsel must
be provided for defendants unable to employ counsel unless the right is competently and intelligently waived.’
Betts argued that this right is extended to indigent defendants in state courts by the Fourteenth Amendment. In
response the Court stated that, while the Sixth Amendment laid down “no rule for the conduct of the States,
the question recurs whether the constraint laid by the Amendment upon the national courts expresses a rule so
fundamental and essential to a fair trial, and so, to due process of law, that it is made obligatory upon the States

by the Fourteenth Amendment ...

On the basis of this historical data the Court concluded that “appointment of counsel is not a fundamental
right, essential to a fair trial.” ... It was for this reason the Betts Court refused to accept the contention that
the Sixth Amendment’s guarantee of counsel for indigent federal defendants was extended to or, in the words
of that Court, “made obligatory upon the States by the Fourteenth Amendment.” Plainly, had the Court con-
cluded that appointment of counsel for an indigent criminal defendant was “a fundamental right, essential to a
fair trial,” it would have held that the Fourteenth Amendment requires appointment of counsel in’ a state court,

just as the Sixth Amendment requires in a federal court ...

In many cases other than Powell and Betts, this Court has looked to the fundamental nature of original Bill of
Rights guarantees to decide whether the Fourteenth Amendment makes them obligatory on the States. Explic-
itly recognized to be of this “fundamental nature” and therefore made immune from state invasion by the Four-
teenth, or some part of it, are the First Amendment’s freedoms of speech, press, religion, assembly, association,
and petition for redress of grievances. For the same reason, though not always in precisely the same terminol-
ogy, the Court had made obligatory on the States the Fifth Amendment’s command that private property shall
not be taken for public use without just compensation, the Fourth Amendment’s prohibition of unreasonable

searches and seizures,” and the Eighth’s ban on cruel and unusual punishment ...

We accept Betts v. Brady’s assumption, based as it was on our prior cases, that a provision of the Bill of Rights
which is “fundamental and essential to a fait trial” is made obligatory upon the States by the Fourteenth Amend-
ment. We think the Court in Betts was wrong, however, in concluding that the Sixth Amendment’s guarantee
of counsel is not one of these fundamental rights. Ten years before Betts v. Brady, this Court, after full consider-
ation of all the historical data examined in Betts, had unequivocally declared that “the right to the aid of counsel
is of this fundamental character.” Powell v. Alabama (1932). While the Court at the close of its Powell opinion
did by its language, as this Court frequently does, limit its holding to the particular facts and circumstances of

that case, its conclusions about the fundamental nature of the right to counsel are unmistakable ...
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In returning, to these old precedents, sounder we believe than the new, we but restore constitutional principles
established to achieve a fair system of justice. Not only these precedents but also reason and reflection require
us to recognize that in our adversary system of criminal justice, any person haled into court, who is too poor to
hire a lawyer, cannot be assured a fair trial unless counsel is provided for him. This seems to us to be an obvious
truth. Governments, both state and federal, quite properly spend vast sums of money to establish machinery to
try defendants accused of crime. Lawyers to prosecute are everywhere deemed essential to protect the public’s
interest in an orderly society. Similarly, there are few defendants charged with crime, few indeed, who fail to hire
the best lawyers they can get to prepare and present their defenses. That government hires lawyers to prosecute
and defendants who have the money hire lawyers to defend are the strongest indications of the widespread belief
that lawyers in criminal courts are necessities, not luxuries. The right of one charged with crime to counsel may
not be deemed fundamental and essential to fair trials in some countries, but it is in ours. From the very begin-
ning, our state and national constitutions and laws have laid great emphasis on procedural and substantive safe-
guards designed to assure fair trials before impartial tribunals in which every defendant stands equal before the
law. This noble ideal cannot be realized if the poor man charged with crime has to face his accusers without a

lawyer to assist him ...

The Court in Betts v. Brady departed from the sound wisdom upon which the Court’s holding in Powell v.
Alabama rested. Florida, supported by two other States, has asked that Betts v. Brady be left intact. Twenty-two
States, as friends of the Court, argue that Betts was “an anachronism when handed down” and that it should

now be overruled. We agree.

The judgment is reversed and the cause is remanded to the Supreme Court of Florida for further action not

inconsistent with this opinion.
Reversed.
MR. JUSTICE DOUGLAS, concurring in judgement.

While I join the opinion of the Court, a brief historical resume of the relation between the Bill of Rights and the
first section of the Fourteenth Amendment seems pertinent. Since the adoption of that Amendment, ten Jus-
tices have felt that it protects from infringement by the States the privileges, protections, and safeguards granted
by the Bill of Rights. Justice Field, the first Justice Harlan, and probably Justice Brewer, took that position in
O’Neil v. Vermont ... as did Justices BLACK, DOUGLAS, Murphy and Rutledge in Adamson v. California ...
That view was also expressed by Justices Bradley and Swayne in the Slaughter-House Cases ... and seemingly was
accepted by Justice Clifford when he dissented with Justice Field in Walker v. Sauvinet ... Unfortunately it has
never commanded a Court. Yet, happily, all constitutional questions are always open. ... And what we do today

does not foreclose the matter.
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My Brother HARLAN is of the view that a guarantee of the Bill of Rights that is made applicable to the States
by reason of the Fourteenth Amendment is a lesser version of that same guarantee as applied to the Federal Gov-
ernment.” Mr. Justice Jackson shared that view. But that view has not prevailed  and rights protected against
state invasion by the Due Process Clause of the Fourteenth Amendment are not watered-down versions of what

the Bill of Rights guarantees.

Excerpted by Kimberly Clairmont

Duncan v. Louisiana
391 U.S. 145 (1968)

Vote: 7-2

Opinion: White

Decision: Reversed

Majority: White, joined by Warren, Black, Douglas, Brennan, Fortas, Marshall
Concurring: Black, Douglas, Fortas

Dissent: Harlan and Stewart

MR. JUSTICE WHITE delivered the opinion of the Court.

Appellant, Gary Duncan, was convicted of simple battery in the Twenty-fifth Judicial District Court of
Louisiana. Under Louisiana law simple battery is a misdemeanor, punishable by a maximum of two years’
imprisonment and a $300 fine. Appellant sought trial by jury, but because the Louisiana Constitution grants
jury trials only in cases in which capital punishment or imprisonment at hard labor may be imposed, the trial
judge denied the request. Appellant was convicted and sentenced to serve 60 days in the parish prison and pay a
fine of $150. Appellant sought review in the Supreme Court of Louisiana, asserting that the denial of jury trial
violated rights guaranteed to him by the United States Constitution ... appellant sought review in this Court,
alleging that the Sixth and Fourteenth Amendments to the United States Constitution secure the right to jury

trial in state criminal prosecutions where a sentence as long as two years may be imposed ...

Appellant was 19 years of age when tried. While driving on Highway 23 in Plaquemines Parish on October
18, 1966, he saw two younger cousins engaged in a conversation by the side of the road with four white boys.
Knowing his cousins, Negroes who had recently transferred to a formerly all-white high school, had reported the
occurrence of racial incidents at the school, Duncan stopped the car, got out, and approached the six boys. At
trial the white boys and a white onlooker testified, as did appellant and his cousins. The testimony was in dispute

on many points, but the witnesses agreed that appellant and the white boys spoke to each other, that appellant
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encouraged his cousins to break off the encounter and enter his car, and that appellant was about to enter the car
himself for the purpose of driving away with his cousins. The whites testified that just before getting in the car
appellant slapped Herman Landry, one of the white boys, on the elbow. The Negroes testified that appellant had
not slapped Landry, but had merely touched him. The trial judge concluded that the State had proved beyond a

reasonable doubt that Duncan had committed simple battery, and found him guilty.

The test for determining whether a right extended by the Fifth and Sixth Amendments with respect to federal
criminal proceedings is also protected against state action by the Fourteenth Amendment has been phrased in
a variety of ways in the opinions of this Court. The question has been asked whether a right is among those
““fundamental principles of liberty and justice which lie at the base of all our civil and political institutions,”
Powell v Alabama (1932). The claim before us is that the right to trial by jury guaranteed by the Sixth Amend-
ment meets these tests. The position of Louisiana, on the other hand, is that the Constitution imposes upon
the States no duty to give a jury trial in any criminal case, regardless of the seriousness of the crime or the size of
the punishment which may be imposed. Because we believe that trial by jury in criminal cases is fundamental to
the American scheme of justice, we hold that the Fourteenth Amendment guarantees a right of jury trial in all
criminal cases which-were they to be tried in a federal court-would come within the Sixth Amendment’s guaran-
tee ... Since we consider the appeal before us to be such a case, we hold that the Constitution was violated when

appellant’s demand for jury trial was refused ...

The history of trial by jury in criminal cases has been frequently told. It is sufficient for present purposes to say
that by the time our Constitution was written, jury trial in criminal cases had been in existence in England for
several centuries and carried impressive credentials traced by many to Magna Carta. Its preservation and proper
operation as a protection against arbitrary rule were among the major objective of the revolutionary settlement

which was expressed in the Declaration and Bill of Rights of 1689 ...

Even such skeletal history is impressive support for considering the right to jury trial in criminal cases to be fun-

damental to our system of justice, an importance frequently recognized in the opinions of this Court ...

Jury trial continues to receive strong support. The laws of every State guarantee a right to jury trial in serious
criminal cases; no State has dispensed with it; nor are there significant movements underway to do so. Indeed,
the three most recent state constitutional revisions, in Maryland, Michigan, and New York, carefully preserved

the right of the accused to have the judgment of a jury when tried for a serious crime ...

Those who wrote our constitutions knew from history and experience that it was necessary to protect against
unfounded criminal charges brought to eliminate enemies and against judges too responsive to the voice of
higher authority. The framers of the constitutions strove to create an independent judiciary but insisted upon
further protection against arbitrary action. Providing an accused with the right to be tried by a jury of his peers
gave him an inestimable safeguard against the corrupt or overzealous prosecutor and against the compliant,
biased, or eccentric judge. If the defendant preferred the common-sense judgment of a jury to the more tutored
but perhaps less sympathetic reaction of the single judge, he was to have it. Beyond this, the jury trial provisions

in the Federal and State Constitutions reflect a fundamental decision about the exercise of official power-a reluc-
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tance to entrust plenary powers over the life and liberty of the citizen to one judge or to a group of judges. Fear
of unchecked power, so typical of our State and Federal Governments in other respects, found expression in the
criminal law in this insistence upon community participation in the determination of guilt or innocence. The
deep commitment of the Nation to the right of jury trial in serious criminal cases as a defense against arbitrary
law enforcement qualifies for protection under the Due Process Clause of the Fourteenth Amendment, and

must therefore be respected by the States ...

We would not assert, however, that every criminal trial-or any particular trial-held before a judge alone is unfair
or that a defendant may never be as fairly treated by a judge as he would be by a jury. Thus, we hold no constitu-
tional doubts about the practices, common in both federal and state courts, of accepting waivers of jury trial and
prosecuting petty crimes without extending a right to jury trial. However, the fact is that in most places more
trials for serious crimes are to juries than to a court alone; a great many defendants prefer the judgment of a jury
to that of a court. Even where defendants are satisfied with bench trials, the right to a jury trial very likely serves

its intended purpose of making judicial or prosecutorial unfairness less likely ...

Louisiana’s final contention is that even if it must grant jury trials in serious criminal cases, the conviction before
us is valid and constitutional because here the petitioner was tried for simple battery and was sentenced to only
60 days in the parish prison. We are not persuaded. It is doubtless true that there is a category of petty crimes
or oftenses which is not subject to the Sixth Amendment jury trial provision s” and should not be subject to the
Fourteenth Amendment jury trial requirement here applied to the States. Crimes carrying possible penalties up
to six months do not require a jury trial if they otherwise qualify as petty offenses, Cheff v. Schnackenberg (1966).
But the penalty authorized for a particular crime is of major relevance in determining whether it is serious or
not and may in itself, if severe enough, subject the trial to the mandates of the Sixth Amendment. District of
Columbia v. Clawans (1937). In the case before us, the Legislature of Louisiana has made simple battery a crim-
inal offense punishable by imprisonment for up to two years and a fine. The question, then, is whether a crime

carrying such a penalty is an offense which Louisiana may insist on trying without a jury.

We think not ... Of course, the boundaries of the petty offense category have always been ill-defined, if not ambu-
latory. In the absence of an explicit constitutional provision, the definitional task necessarily falls on the courts,
which must either pass upon the validity of legislative attempts to identify those petty offenses which are exempt
from jury trial or, where the legislature has not addressed itself to the problem, themselves face the question in
the first instance. In either case it is necessary to draw a line in the spectrum of crime, separating petty from seri-
ous infractions. This process, although essential, cannot be wholly satisfactory, for it requires attaching different

-consequences to events which, when they lie near the line, actually difter very little.

In determining whether the length of the authorized prison term or the seriousness of other punishment is
enough in itself to require a jury trial, we are counseled b ... chiefly the existing laws and practices in the Nation.
In the federal system, petty offenses are defined as those punishable by no more than six months in prison and a
$500 fine. In 49 of the 50 States crimes subject to trial without a jury, which occasionally include simple battery,

are punishable by no more than one year in jail.” ... We need not, however, settle in this case the exact location of
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the line between petty offenses and serious crimes. It is sufficient for our purposes to hold that a crime punish-
able by two years in prison is, based on past and contemporary standards in this country, a serious crime and not

a petty offense.” Consequently, appellant was entitled to a jury trial and it was error to deny it.
The judgment below is reversed and the case is remanded for proceedings not inconsistent with this opinion.

Excerpted by Kimberly Clairmont

McDonald v. Chicago
561 U.S. 742 (2010)

Vote: 5-4

Opinion: J. Alito

Decision: Reversed

Majority: J. Alito, joined by J. Roberts, J. Scalia, J. Kennedy, J. Thomas (Parts I, II-A, II-B, II-D, III-A,
and ITI-B); J. Roberts, J. Scalia, J. Kennedy (Parts II-C, IV, and V)

Concurring: J. Scalia, J. Thomas

Dissent: J. Stevens, J. Breyer, J. Ginsburg, ]. Sotomayor

Justice Alito announced the judgment of the Court and delivered the opinion of the Court with respect to Parts
I, II-A, 1I-B, II-D, and III, in which The Chief Justice, Justice Scalia, Justice Kennedy, and Justice Thomas
join, and an opinion with respect to Parts II-C, IV, and V, in which The Chief Justice, Justice Scalia, and Justice

Kennedy join.

Otis McDonald, Adam Orlov, Colleen Lawson, and David Lawson (Chicago petitioners) are Chicago residents
who would like to keep handguns in their homes for self-defense but are prohibited from doing so by Chicago’s
firearms laws. A City ordinance provides that “[n]o person shall ... possess ... any firearm unless such person
is the holder of a valid registration certificate for such firearm.” Chicago, Ill., Municipal Code § 8-20-040(a)
(2009). The Code then prohibits registration of most handguns, thus effectively banning handgun possession
by almost all private citizens who reside in the City. § 8-20-050(c). Like Chicago, Oak Park makes it “unlawful
for any person to possess ... any firearm,” a term that includes “pistols, revolvers, guns and small arms ... com-

monly known as handguns.” ...

Chicago enacted its handgun ban to protect its residents “from the loss of property and injury or death from
firearms.” See Chicago, Ill., Journal of Proceedings of the City Council, p. 10049 (Mar. 19, 1982). The Chicago

petitioners and their amici, however, argue that the handgun ban has left them vulnerable to criminals. Chicago
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Police Department statistics, we are told, reveal that the City’s handgun murder rate has actually increased since
the ban was enacted and that Chicago residents now face one of the highest murder rates in the country and

rates of other violent crimes that exceed the average in comparable cities.

Several of the Chicago petitioners have been the targets of threats and violence. For instance, Otis McDonald,
who is in his late seventies, lives in a high-crime neighborhood. He is a community activist involved with alterna-
tive policing strategies, and his efforts to improve his neighborhood have subjected him to violent threats from
drug dealers ... Colleen Lawson is a Chicago resident whose home has been targeted by burglars ... Lawson, and
the other Chicago petitioners own handguns that they store outside of the city limits, but they would like to

keep their handguns in their homes for protection ...

After our decision in Heller, the Chicago petitioners and two groups filed suit against the City in the United
States District Court for the Northern District of Illinois. They sought a declaration that the handgun ban and
several related Chicago ordinances violate the Second and Fourteenth Amendments to the United States Consti-
tution. Another action challenging the Oak Park law was filed in the same District Court by the National Rifle
Association (NRA) and two Oak Park residents. In addition, the NR A and others filed a third action challeng-

ing the Chicago ordinances. All three cases were assigned to the same District Judge ...

Petitioners argue that the Chicago and Oak Park laws violate the right to keep and bear arms for two reasons.
Petitioners’ primary submission is that this right is among the “privileges or immunities of citizens of the United
States” and that the narrow interpretation of the Privileges or Immunities Clause adopted in the Slaughter-
House Cases, supra, should now be rejected. As a secondary argument, petitioners contend that the Fourteenth

Amendment’s Due Process Clause “incorporates” the Second Amendment right ...

As previously noted, the Seventh Circuit concluded that Cruzkshank, Presser, and Miller doomed petitioners’
claims at the Court of Appeals level. Petitioners argue, however, that we should overrule those decisions and
hold that the right to keep and bear arms is one of the “privileges or immunities of citizens of the United States.”
In petitioners’ view, the Privileges or Immunities Clause protects all of the rights set out in the Bill of Rights, as
well as some others ... but petitioners are unable to identify the Clause’s full scope ... Nor is there any consensus

on that question among the scholars who agree that the Slaughter-House Cases’ interpretation is flawed ...

We see no need to reconsider that interpretation here. For many decades, the question of the rights protected by
the Fourteenth Amendment against state infringement has been analyzed under the Due Process Clause of that
Amendment and not under the Privileges or Immunities Clause. We therefore decline to disturb the Slaughter-

House holding ...

In Cruikshank, the Court held that the general “right of the people peaceably to assemble for lawful purposes,”
which is protected by the First Amendment, applied only against the Federal Government and not against the
States ... Nonetheless, over 60 years later the Court held that the right of peaceful assembly was a “fundamental
righ[t] ... safeguarded by the due process clause of the Fourteenth Amendment.”. Defonge v. Oregon (1937). We
follow the same path here and thus consider whether the right to keep and bear arms applies to the States under

the Due Process Clause ...
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With this framework in mind, we now turn directly to the question whether the Second Amendment right to
keep and bear arms is incorporated in the concept of due process. In answering that question, as just explained,
we must decide whether the right to keep and bear arms is fundamental to oxr scheme of ordered liberty ...
or as we have said in a related context, whether this right is “deeply rooted in this Nation’s history and tradi-
tion,” Washington v. Glucksberg (1997).

Our decision in Heller points unmistakably to the answer. Thus, we concluded, citizens must be permitted “to

use [handguns] for the core lawful purpose of self-defense.”

Heller makes it clear that this right is “deeply rooted in this Nation’s history and tradition.” ... Heller explored
the right’s origins, noting that the 1689 English Bill of Rights explicitly protected a right to keep arms for self-
defense ... Blackstone was able to assert that the right to keep and bear arms was “one of the fundamental rights

of Englishmen,” ...

By the 1850’s, the perceived threat that had prompted the inclusion of the Second Amendment in the Bill of
Rights—the fear that the National Government would disarm the universal militia—had largely faded as a pop-

ular concern, but the right to keep and bear arms was highly valued for purposes of self-defense ...

After the Civil War, many of the over 180,000 African Americans who served in the Union Army returned to

the States of the old Confederacy, where systematic efforts were made to disarm them and other blacks ...

Throughout the South, armed parties, often consisting of ex-Confederate soldiers serving in the state militias,
forcibly took firearms from newly freed slaves. In the first session of the 39th Congress, Senator Wilson told his
colleagues: “In Mississippi rebel State forces, men who were in the rebel armies, are traversing the State, visiting
the freedmen, disarming them, perpetrating murders and outrages upon them; and the same things are done in
other sections of the country.” 39th Cong. Globe 40 (1865) ...

Union Army commanders took steps to secure the right of all citizens to keep and bear arms, but the 39th
Congress concluded that legislative action was necessary. Its efforts to safeguard the right to keep and bear arms

demonstrate that the right was still recognized to be fundamental.

The most explicit evidence of Congress’ aim appears in §14 of the Freedmen’s Bureau Act of 1866, which pro-
vided that “the right ... to have full and equal benefit of all laws and proceedings concerning personal liberty,
personal security, and the acquisition, enjoyment, and disposition of estate, real and personal, including the con-
stitutional right to bear arms, shall be secured to and enjoyed by all the citizens ... without respect to race or color,

or previous condition of slavery.” 14 Stat. 176-177 (emphasis added).

In debating the Fourteenth Amendment, the 39th Congress referred to the right to keep and bear arms as a fun-

damental right deserving of protection.
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In sum, it is clear that the Framers and ratifiers of the Fourteenth Amendment counted the right to keep and

bear arms among those fundamental rights necessary to our system of ordered liberty.

Municipal respondents’ remaining arguments are at war with our central holding in Heller: that the Second
Amendment protects a personal right to keep and bear arms for lawful purposes, most notably for self-defense
within the home. Municipal respondents, in effect, ask us to treat the right recognized in Heller as a second-class
right, subject to an entirely different body of rules than the other Bill of Rights guarantees that we have held to

be incorporated into the Due Process Clause.

Municipal respondents’ main argument is nothing less than a plea to disregard 50 years of incorporation prece-
dent and return (presumably for this case only) to a bygone era. Municipal respondents submit that the Due

<

Process Clause protects only those rights “ ‘recognized by all temperate and civilized governments, from a deep

»

and universal sense of [their] justice.”

This line of argument is, of course, inconsistent with the long-established standard we apply in incorporation
cases ... And the present day implications of municipal respondents’ argument are stunning. For example, many
of the rights that our Bill of Rights provides for persons accused of criminal offenses are virtually unique to this
country. If our understanding of the right to a jury trial, the right against self-incrimination, and the right to
counsel were necessary attributes of any civilized country, it would follow that the United States is the only civi-

lized Nation in the world ...

... In Heller, we held that the Second Amendment protects the right to possess a handgun in the home for the
purpose of self-defense. Unless considerations of stare decisis counsel otherwise, a provision of the Bill of Rights
that protects a right that is fundamental from an American perspective applies equally to the Federal Govern-
ment and the States ... We therefore hold that the Due Process Clause of the Fourteenth Amendment incorpo-

rates the Second Amendment right recognized in Heller.
The judgment of the Court of Appeals is reversed, and the case is remanded for further proceedings.
1t is s0 ordered.

Excerpted by Kimberly Clairmont




50 | ONE PATH FORWARD

Timbs v. IN
586 U.S.  (2019)

Opinion: Ginsburg, joined by Roberts, Thomas, Breyer, Alito, Sotomayor, Kagan, Gorsuch and Kavanaugh
Decision: unanimous, reversed
Concurring: Gorsuch

Concurring: Thomas
JUSTICE GINSBURG delivered the opinion of the Court.

Tyson Timbs pleaded guilty in Indiana state court to dealing in a controlled substance and conspiracy to commit
theft. The trial court sentenced him to one year of home detention and five years of probation, which included a
court-supervised addiction-treatment program. The sentence also required Timbs to pay fees and costs totaling
$1,203. At the time of Timbs’s arrest, the police seized his vehicle, a Land Rover SUV Timbs had purchased
for about $42,000. Timbs paid for the vehicle with money he received from an insurance policy when his father
died. The State engaged a private law firm to bring a civil suit for forfeiture of Timbs’s Land Rover, charging that
the vehicle had been used to transport heroin. After Timbs’s guilty plea in the criminal case, the trial court held
a hearing on the forfeiture demand. Although finding that Timbs’s vehicle had been used to facilitate violation
of a criminal statute, the court denied the requested forfeiture, observing that Timbs had recently purchased the
vehicle for $42,000, more than four times the maximum $10,000 monetary fine assessable against him for his
drug conviction. Forfeiture of the Land Rover, the court determined, would be grossly disproportionate to the

gravity of Timbs’s offense, hence unconstitutional under the Eighth Amendment’s Excessive Fines Clause.

The Court of Appeals of Indiana affirmed that determination, but the Indiana Supreme Court reversed. 84
N. E. 3d 1179 (2017). The Indiana Supreme Court did not decide whether the forfeiture would be excessive.
Instead, it held that the Excessive Fines Clause constrains only federal action and is inapplicable to state imposi-

tions ...

The question presented: Is the Eighth Amendment’s Excessive Fines Clause an “incorporated” protection
applicable to the States under the Fourteenth Amendment’s Due Process Clause? Like the Eighth Amendment’s
proscriptions of “cruel and unusual punishment” and “[e]xcessive bail,” the protection against excessive fines
guards against abuses of government’s punitive or criminal law-enforcement authority. This safeguard, we hold,
is “fundamental to our scheme of ordered liberty,” with “dee[p] root[s] in [our] history and tradition.” ... The

Excessive Fines Clause is therefore incorporated by the Due Process Clause of the Fourteenth Amendment.

The Excessive Fines Clause traces its venerable lineage back to at least 1215, when Magna Carta guaranteed that
“[a] Free-man shall not be amerced for a small fault, but after the manner of the fault; and for a great fault after

the greatness thereof, saving to him his contentment. ...” ...
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Today, acknowledgment of the right’s fundamental nature remains widespread. As Indiana itself reports, all 50
States have a constitutional provision prohibiting the imposition of excessive fines either directly or by requiring
proportionality ... Indeed, Indiana explains that its own Supreme Court has held that the Indiana Constitution

should be interpreted to impose the same restrictions as the Eighth Amendment ...

For good reason, the protection against excessive fines has been a constant shield throughout Anglo-American
history: Exorbitant tolls undermine other constitutional liberties. Excessive fines can be used, for example, to
retaliate against or chill the speech of political enemies ... Even absent a political motive, fines may be employed
“in a measure out of accord with the penal goals of retribution and deterrence,” for “fines are a source of rev-

enue,” while other forms of punishment “cost a State money.” ...

In short, the historical and logical case for concluding that the Fourteenth Amendment incorporates the Exces-
sive Fines Clause is overwhelming. Protection against excessive punitive economic sanctions secured by the
Clause is, to repeat, both “fundamental to our scheme of ordered liberty” and “deeply rooted in this Nation’s

history and tradition.” ...

The State of Indiana does not meaningfully challenge the case for incorporating the Excessive Fines Clause as
a general matter. Instead, the State argues that the Clause does not apply to its use of civil in rem forfeitures
because, the State says, the Clause’s specific application to such forfeitures is neither fundamental nor deeply

rooted ...

As a fallback, Indiana argues that the Excessive Fines Clause cannot be incorporated if it applies to civil in rem
forfeitures. We disagree. In considering whether the Fourteenth Amendment incorporates a protection con-
tained in the Bill of Rights, we ask whether the right guaranteed—not each and every particular application of

that right—is fundamental or deeply rooted.

Indiana’s suggestion to the contrary is inconsistent with the approach we have taken in cases concerning novel
applications of rights already deemed incorporated ... regardless of whether application of the Excessive Fines
Clause to civil in rem forfeitures is itself fundamental or deeply rooted, our conclusion that the Clause is incor-

porated remains unchanged.

* % %

For the reasons stated, the judgment of the Indiana Supreme Court is vacated, and the case is remanded for fur-

ther proceedings not inconsistent with this opinion.
1t is so ordered.

Excerpted by Kimberly Clairmont
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Ramos v. Louisiana
590 U.S.  (2020)

Vote: 6-3

Opinion: Gorsuch

Decision: Reversed

Majority: Gorsuch joined by Ginsburg, Breyer, Sotomayor, Kavanaugh, Thomas

[Note the majority on this opinion was split differently for different sections of the opinion]
Concurring: Sotomayor

Concurring: Kavanaugh

Concurring: Thomas

Dissent: Alito, joined by Roberts, Kagan (to all but Part III-D)

JUSTICE GORSUCH delivered the opinion of the Court.

Accused of a serious crime, Evangelisto Ramos insisted on his innocence and invoked his right to a jury trial.
Eventually, 10 jurors found the evidence against him persuasive. But a pair of jurors believed that the State of

Louisiana had failed to prove Mr. Ramos’s guilt beyond reasonable doubt; they voted to acquit.

In 48 States and federal court, a single juror’s vote to acquit is enough to prevent a conviction. But not in
Louisiana. Along with Oregon, Louisiana has long punished people based on 10-to-2 verdicts like the one here.
So instead of the mistrial he would have received almost anywhere else, Mr. Ramos was sentenced to life in prison

without the possibility of parole.

Why do Louisiana and Oregon allow nonunanimous convictions? Though it’s hard to say why these laws per-
sist, their origins are clear. Louisiana first endorsed nonunanimous verdicts for serious crimes at a constitutional
convention in 1898. According to one committee chairman, the avowed purpose of that convention was to
“establish the supremacy of the white race,” and the resulting document included many of the trappings of the

Jim Crow era ...

Nor was it only the prospect of African-Americans voting that concerned the delegates. Just a week before the
convention, the U. S. Senate passed a resolution calling for an investigation into whether Louisiana was system-
ically excluding African-Americans from juries. Seeking to avoid unwanted national attention, and aware that
this Court would strike down any policy of overt discrimination against African-American jurors as a violation
of the Fourteenth Amendment, the delegates sought to undermine African-American participation on juries in
another way. With a careful eye on racial demographics, the convention delegates sculpted a “facially race-neu-
tral” rule permitting 10-to-2 verdicts in order “to ensure that African-American juror service would be meaning-

less.”
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Adopted in the 1930s, Oregon’s rule permitting nonunanimous verdicts can be similarly traced to the rise of the
Ku Klux Klan and efforts to dilute “the influence of racial, ethnic, and religious minorities on Oregon juries.” In
fact, no one before us contests any of this; courts in both Louisiana and Oregon have frankly acknowledged that

race was a motivating factor in the adoption of their States’ respective nonunanimity rules.

We took this case to decide whether the Sixth Amendment right to a jury trial—as incorporated against the
States by way of the Fourteenth Amendment—requires a unanimous verdict to convict a defendant of a serious
offense. Louisiana insists that this Court has never definitively passed on the question and urges us to find its
practice consistent with the Sixth Amendment. By contrast, the dissent doesn’t try to defend Louisiana’s law on
Sixth or Fourteenth Amendment grounds; tacitly, it seems to admit that the Constitution forbids States from
using nonunanimous juries. Yet, unprompted by Louisiana, the dissent suggests our precedent requires us to
rule for the State anyway. What explains all this? To answer the puzzle, it’s necessary to say a bit more about the
merits of the question presented, the relevant precedent, and, at last, the consequences that follow from saying

what we know to be true.

The Sixth Amendment promises that “[i]n all criminal prosecutions, the accused shall enjoy the right to a speedy
and public trial, by an impartial jury of the State and district wherein the crime shall have been committed,
which district shall have been previously ascertained by law.” The Amendment goes on to preserve other rights

for criminal defendants but says nothing else about what a “trial by an impartial jury” entails.

Still, the promise of a jury trial surely meant something— otherwise, there would have been no reason to write
it down. Nor would it have made any sense to spell out the places from which jurors should be drawn if their
powers as jurors could be freely abridged by statute. Imagine a constitution that allowed a “jury trial” to mean
nothing but a single person rubberstamping convictions without hearing any evidence—but simultaneously
insisting that the lone juror come from a specific judicial district “previously ascertained by law.” And if that’s
not enough, imagine a constitution that included the same hollow guarantee twice—not only in the Sixth
Amendment, but also in Article ITI. No: The text and structure of the Constitution clearly suggest that the term

“trial by an impartial jury” carried with it some meaning about the content and requirements of a jury trial.

One of these requirements was unanimity. Wherever we might look to determine what the term “trial by an
impartial jury trial” meant at the time of the Sixth Amendment’s adoption—whether it’s the common law, state
practices in the founding era, or opinions and treatises written soon afterward—the answer is unmistakable. A

jury must reach a unanimous verdict in order to convict.

The requirement of juror unanimity emerged in 14th century England and was soon accepted as a vital right

protected by the common law ...

Influential, postadoption treatises confirm this understanding ... Justice Story explained in his Commentaries
on the Constitution that “in common cases, the law not only presumes every man innocent, until he is proved
guilty; but unanimity in the verdict of the jury is indispensable.” Similar statements can be found in American

legal treatises throughout the 19th century.
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Nor is this a case where the original public meaning was lost to time and only recently recovered. This Court
has, repeatedly and over many years, recognized that the Sixth Amendment requires unanimity. As early as 1898,
the Court said that a defendant enjoys a “constitutional right to demand that his liberty should not be taken
from him except by the joint action of the court and the unanimous verdict of a jury of twelve persons.” A few
decades later, the Court elaborated that the Sixth Amendment affords a right to “a trial by jury as understood
and applied at common law, ... includ[ing] all the essential elements as they were recognized in this country and
England when the Constitution was adopted.” And, the Court observed, this includes a requirement “that the
verdict should be unanimous.” In all, this Court has commented on the Sixth Amendment’s unanimity require-

ment no fewer than 13 times over more than 120 years.

There can be no question either that the Sixth Amendment’s unanimity requirement applies to state and federal
criminal trials equally. This Court has long explained that the Sixth Amendment right to a jury trial is “funda-
mental to the American scheme of justice” and incorporated against the States under the Fourteenth Amend-
ment. This Court has long explained, too, that incorporated provisions of the Bill of Rights bear the same
content when asserted against States as they do when asserted against the federal government. So if the Sixth
Amendment’s right to a jury trial requires a unanimous verdict to support a conviction in federal court, it

requires no less in state court.

If Louisiana’s path to an affirmance is a difficult one, the dissent’s is trickier still. The dissent doesn’t dispute
that the Sixth Amendment protects the right to a unanimous jury verdict, or that the Fourteenth Amendment
extends this right to state-court trials. But, it insists, we must affirm Mr. Ramos’s conviction anyway. Why?
Because the doctrine of stare decisis supposedly commands it. There are two independent reasons why that

answer falls short.

In the first place and as we’ve seen, not even Louisiana tries to suggest that Apodaca supplies a governing prece-
dent. Remember, Justice Powell agreed that the Sixth Amendment requires a unanimous verdict to convict, so
he would have no objection to that aspect of our holding today. Justice Powell reached a different result only by
relying on a dual-track theory of incorporation that a majority of the Court had already rejected (and continues
to reject). And to accept that reasoning as precedential, we would have to embrace a new and dubious propo-
sition: that a single Justice writing only for himself has the authority to bind this Court to propositions it has

already rejected.

This is not the rule, and for good reason—it would do more to destabilize than honor precedent. To see how,
consider a hypothetical. Suppose we face a question of first impression under the Fourth Amendment: whether
a State must obtain a warrant before reading a citizen’s email in the hands of an Internet provider and using
that email as evidence in a criminal trial. Imagine this question splits the Court, with four Justices finding the
Fourth Amendment requires a warrant and four Justices finding no such requirement. The ninth Justice agrees
that the Fourth Amendment requires a warrant, but takes an idiosyncratic view of the consequences of violating
that right. In her view, the exclusionary rule has gone too far, and should only apply when the defendant is pros-
ecuted for a felony. Because the case before her happens to involve only a misdemeanor, she provides the ninth
vote to affirm a conviction based on evidence secured by a warrantless search. Of course, this Court has long-

standing precedent requiring the suppression of all evidence obtained in unconstitutional searches and seizures.
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But like Justice Powell, our hypothetical ninth Justice sticks to her view and expressly rejects this Court’s prece-
dent. Like Justice Powell, this Justice’s vote would be essential to the judgment. So if, as the dissent suggests, that

is enough to displace precedent, would Mapp’s exclusionary rule now be limited to felony prosecutions? ...

In the final accounting, the dissent’s stare decisis arguments round to zero. We have an admittedly mistaken deci-
sion, on a constitutional issue, an outlier on the day it was decided, one that’s become lonelier with time. In
arguing otherwise, the dissent must elide the reliance the American people place in their constitutionally pro-
tected liberties, overplay the competing interests of two States, count some of those interests twice, and make no

small amount of new precedent all its own.

On what ground would anyone have us leave Mr. Ramos in prison for the rest of his life? Not a single Member
of this Court is prepared to say Louisiana secured his conviction constitutionally under the Sixth Amendment.
No one before us suggests that the error was harmless. Louisiana does not claim precedent commands an affir-
mance. In the end, the best anyone can seem to muster against Mr. Ramos is that, if we dared to admit in his
case what we all know to be true about the Sixth Amendment, we might have to say the same in some others.
But where is the justice in that? Every judge must learn to live with the fact he or she will make some mistakes; it
comes with the territory. But it is something else entirely to perpetuate something we all know to be wrong only

because we fear the consequences of being right.
The judgment of the Court of Appeals is
Reversed.

Excerpted by Kimberly Clairmont
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Saenz v. Roe
526 U.S. 489 (1999)

Vote: 7-2
Opinion: Stevens
Decision: Affirmed

Majority: Stevens, joined by O’Connor, Scalia, Kennedy, Souter, Ginsburg, Breyer

Dissent: Rehnquist, joined by Thomas
JUSTICE STEVENS delivered the opinion of the Court.

In 1992, California enacted a statute limiting the maximum welfare benefits available to newly arrived residents.
The scheme limits the amount payable to a family that has resided in the State for less than 12 months to the
amount payable by the State of the family’s prior residence. The questions presented by this case are whether the
1992 statute was constitutional when it was enacted and, if not, whether an amendment to the Social Security

Act enacted by Congress in 1996 affects that determination.

On December 21, 1992, three California residents who were eligible for AFDC benefits filed an action in the
Eastern District of California challenging the constitutionality of the durational residency requirement in §
11450.03. Each plaintiff alleged that she had recently moved to California to live with relatives in order to escape
abusive family circumstances. One returned to California after living in Louisiana for seven years, the second
had been living in Oklahoma for six weeks and the third came from Colorado. Each alleged that her monthly
AFDC grant for the ensuing 12 months would be substantially lower under § 11450.03 than if the statute were
not in effect. Thus, the former residents of Louisiana and Oklahoma would receive $190 and $341 respectively
for a family of three even though the full California grant was $641; the former resident of Colorado, who had

just one child, was limited to $280 a month as opposed to the full California grant of $504 for a family of two.

The District Court issued a temporary restraining order and, after a hearing, preliminarily enjoined implemen-
tation of the statute. District Judge Levi found that the statute “produces substantial disparities in benefit levels
and makes no accommodation for the different costs of living that exist in different states.”™ ... In his view, if the
purpose of the measure was to deter migration by poor people into the State, it would be unconstitutional for
that reason. And even if the purpose was only to conserve limited funds, the State had failed to explain why the

entire burden of the saving should be imposed on new residents ...
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The word “travel” is not found in the text of the Constitution. Yet the “constitutional right to travel from one
State to another” is firmly embedded in our jurisprudence. Indeed, as Justice Stewart reminded us in Shapiro v.
Thompson, (1969), the right is so important that it is “assertable against private interference as well as govern-

mental action ... a virtually unconditional personal right, guaranteed by the Constitution to us all.” ...

In Shapiro, we reviewed the constitutionality of three statutory provisions that denied welfare assistance to res-
idents of Connecticut, the District of Columbia, and Pennsylvania, who had resided within those respective
jurisdictions less than one year immediately preceding their applications for assistance. Without pausing to iden-
tify the specific source of the right, we began by noting that the Court had long “recognized that the nature of
our Federal Union and our constitutional concepts of personal liberty unite to require that all citizens be free to
travel throughout the length and breadth of our land uninhibited by statutes, rules, or regulations which unrea-
sonably burden or restrict this movement.” ... We squarely held that it was “constitutionally impermissible” for
a State to enact durational residency requirements for the purpose of inhibiting the migration by needy persons
into the State. We further held that a classification that had the effect of imposing a penalty on the exercise of
the right to travel violated the Equal Protection Clause “unless shown to be necessary to promote a compelling

governmental interest,” ... and that no such showing had been made.

.. California submits that, instead of being subjected to the strictest scrutiny, the statute should be upheld if it is
supported by a rational basis and that the State’s legitimate interest in saving over $10 million a year satisfies that
test. Although the United States did not elect to participate in the proceedings in the District Court or the Court
of Appeals, it has participated as amicus curiae in this Court. It has advanced the novel argument that the enact-
ment of PRWORA allows the States to adopt a “specialized choice-of-law-type provision” that “should be sub-
ject to an intermediate level of constitutional review,” merely requiring that durational residency requirements
be “substantially related to an important governmental objective.” The debate about the appropriate standard
of review, together with the potential relevance of the federal statute, persuades us that it will be useful to focus

on the source of the constitutional right on which respondents rely.

The “right to travel” discussed in our cases embraces at least three different components. It protects the right of
a citizen of one State to enter and to leave another State, the right to be treated as a welcome visitor rather than
an unfriendly alien when temporarily present in the second State, and, for those travelers who elect to become

permanent residents, the right to be treated like other citizens of that State ...

The second component of the right to travel is, however, expressly protected by the text of the Constitution.

The first sentence of Article IV, § 2, provides:

“The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.”

Thus, by virtue of a person’s state citizenship, a citizen of one State who travels in other States, intending to
return home at the end of his journey, is entitled to enjoy the “Privileges and Immunities of Citizens in the sev-
eral States” that he visits. This provision removes “from the citizens of each State the disabilities of alienage in the

other States.” Paul v. Virginia (1869). Permissible justifications for discrimination between residents and non-
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residents are simply inapplicable to a nonresident’s exercise of the right to move into another State and become a
resident of that State. It provides important protections for nonresidents who enter a State ... Those protections
are not “absolute,” but the Clause “does bar discrimination against citizens of other States where there is no sub-
stantial reason for the discrimination beyond the mere fact that they are citizens of other States.” ... Permissible
justifications for discrimination between residents and nonresidents are simply inapplicable to a nonresident’s

exercise of the right to move into another State and become a resident of that State.

What is at issue in this case, then, is this third aspect of the right to travel-the right of the newly arrived citizen to
the same privileges and immunities enjoyed by other citizens of the same State. That right is protected not only
by the new arrival’s status as a state citizen, but also by her status as a citizen of the United States. That additional

source of protection is plainly identified in the opening words of the Fourteenth Amendment ...

Despite fundamentally differing views concerning the coverage of the Privileges or Immunities Clause of the
Fourteenth Amendment, most notably expressed in the majority and dissenting opinions in the Slaughter-House
Cases, (1873), it has always been common ground that this Clause protects the third component of the right to
travel. Writing for the majority in the Slaughter-House Cases, Justice Miller explained that one of the privileges
conferred by this Clause “is that a citizen of the United States can, of his own volition, become a citizen of any

State of the Union by a bond fide residence therein, with the same rights as other citizens of that State.” ...

That newly arrived citizens “have two political capacities, one state and one federal,” adds special force to their
claim that they have the same rights as others who share their citizenship. Neither mere rationality nor some
intermediate standard of review should be used to judge the constitutionality of a state rule that discriminates
against some of its citizens because they have been domiciled in the State for less than a year. The appropriate

standard may be more categorical than that articulated in Shapiro ... but it is surely no less strict.

Because this case involves discrimination against citizens who have completed their interstate travel, the State’s
argument that its welfare scheme affects the right to travel only “incidentally” is beside the point. Were we con-
cerned solely with actual deterrence to migration, we might be persuaded that a partial withholding of benefits
constitutes a lesser incursion on the right to travel than an outright denial of all benefits. Dunn v. Blumstein
(1972).

It is undisputed that respondents and the members of the class that they represent are citizens of California and
that their need for welfare benefits is unrelated to the length of time that they have resided in California. We thus
have no occasion to consider what weight might be given to a citizen’s length of residence if the bona fides of her
claim to state citizenship were questioned. Moreover, because whatever benefits they receive will be consumed
while they remain in California, there is no danger that recognition of their claim will encourage citizens of other
States to establish residency for just long enough to acquire some readily portable benefit, such as a divorce or a

college education, that will be enjoyed after they return to their original domicile ...

... First, although it is reasonable to assume that some persons may be motivated to move for the purpose of
obtaining higher benefits, the empirical evidence reviewed by the District Judge, which takes into account the

high cost of living in California, indicates that the number of such persons is quite small-surely not large enough
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to justify a burden on those who had no such motive. Second, California has represented to the Court that the
legislation was not enacted for any such reason. Third, even if it were, as we squarely held in Shapiro v. Thomp-

son, (1969), such a purpose would be unequivocally impermissible ...

The question that remains is whether congressional approval of durational residency requirements in the 1996
amendment to the Social Security Act somehow resuscitates the constitutionality of § 11450.03. That question
is readily answered, for we have consistently held that Congress may not authorize the States to violate the Four-
teenth Amendment. Moreover, the protection afforded to the citizen by the Citizenship Clause of that Amend-

ment is a limitation on the powers of the National Government as well as the States.

Article I of the Constitution grants Congress broad power to legislate in certain areas. Those legislative powers
are, however, limited not only by the scope of the Framers’ affirmative delegation, but also by the principle “that
they may not be exercised in a way that violates other specific provisions of the Constitution. For example, Con-
gress is granted broad power to ‘lay and collect Taxes,” but the taxing power, broad as it is, may not be invoked
in such a way as to violate the privilege against self-incrimination.” Williams v. Rhbodes, (1968). Congress has
no affirmative power to authorize the States to violate the Fourteenth Amendment and is implicitly prohibited

from passing legislation that purports to validate any such violation ...

Citizens of the United States, whether rich or poor, have the right to choose to be citizens “of the State wherein
they reside.” ... The States, however, do not have any right to select their citizens. The Fourteenth Amendment,
like the Constitution itself, was, as Justice Cardozo put it, “framed upon the theory that the peoples of the sev-
eral states must sink or swim together, and that in the long run prosperity and salvation are in union and not
division.” Baldwin v. G. A. F. Seelig, Inc., (1935).

The judgment of the Court of Appeals is affirmed.

It is so ordered.

JUSTICE THOMAS, with whom THE CHIEF JUSTICE joins, dissenting.

In my view, the majority attributes a meaning to the Privileges or Immunities Clause that likely was unintended

when the Fourteenth Amendment was enacted and ratified.

Unlike the majority, I would look to history to ascertain the original meaning of the Clause. At least in American
law, the phrase (or its close approximation) appears to stem from the 1606 Charter of Virginia, which provided
that “all and every the Persons being our Subjects, which shall dwell and inhabit within every or any of the
said several Colonies ... shall HAVE and enjoy all Liberties, Franchises, and Immunities ... as if they had been
abiding and born, within this our Realme of England.” ... Other colonial charters contained similar guarantees.
Years later, as tensions between England and the American Colonies increased, the colonists adopted resolutions

reasserting their entitlement to the privileges or immunities of English citizenship ...
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The colonists’ repeated assertions that they maintained the rights, privileges, and immunities of persons “born
within the realm of England” and “natural born” persons suggests that, at the time of the founding, the terms
“privileges” and “immunities” (and their counterparts) were understood to refer to those fundamental rights
and liberties specifically enjoyed by English citizens and, more broadly, by all persons. Presumably members of
the Second Continental Congress so understood these terms when they employed them in the Articles of Con-
federation, which guaranteed that “the free inhabitants of each of these States, paupers, vagabonds and fugitives

from justice excepted, shall be entitled to all privileges and immunities of free citizens in the several States.” ...

Accordingly, the majority’s conclusion-that a State violates the Privileges or Immunities Clause when it “dis-
criminates” against citizens who have been domiciled in the State for less than a year in the distribution of welfare

benefits-appears contrary to the original understanding and is dubious at best.

As THE CHIEF JUSTICE points out ... it comes as quite a surprise that the majority relies on the Privileges or
Immunities Clause at all in this case ... Although the majority appears to breathe new life into the Clause today,
it fails to address its historical underpinnings or its place in our constitutional jurisprudence. Because I believe
that the demise of the Privileges or Immunities Clause has contributed in no small part to the current disarray of
our Fourteenth Amendment jurisprudence, I would be open to reevaluating its meaning in an appropriate case.
Before invoking the Clause, however, we should endeavor to understand what the Framers of the Fourteenth
Amendment thought that it meant. We should also consider whether the Clause should displace, rather than
augment, portions of our equal protection and substantive due process jurisprudence. The majority’s failure to
consider these important questions raises the specter that the Privileges or Immunities Clause will become yet
another convenient tool for inventing new rights, limited solely by the “predilections of those who happen at the

time to be Members of this Court.” ...
I respectfully dissent.

Excerpted by Kimberly Clairmont
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Basics of the Freedom

Near v. Minnesota
283 U.S. 697 (1931)

Vote: 5-4

Decision: Reversed

Majority: Hughes, joined by Holmes, Brandeis, Stone, Roberts
Dissent: Butler, joined by Van Devanter, McReynolds, Sutherland

CHIEF JUSTICE HUGHES DELIVERED THE OPINION OF THE COURT.

[In this case] the county attorney of Hennepin county brought this action to enjoin the publication of what was
described as a ‘malicious, scandalous and defamatory newspaper, magazine or other periodical,” known as “The
Saturday Press” published by the defendants in the city of Minneapolis. * * * Without attempting to summarize
the contents of the voluminous exhibits attached to the complaint, we deem it sufficient to say that the articles
charged, in substance, that a Jewish gangster was in control of gambling, bootlegging, and racketeering in Min-
neapolis, and that law enforcing officers and agencies were not energetically performing their duties. Most of the
charges were directed against the chief of police; he was charged with gross neglect of duty, illicit relations with
gangsters, and with participation in graft. The county attorney was charged with knowing the existing condi-
tions and with failure to take adequate measures to remedy them. The mayor was accused of inefficiency and
dereliction. One member of the grand jury was stated to be in sympathy with the gangsters ... There is no ques-
tion but that the articles made serious accusations against the public officers named and others in connection

with the prevalence of crimes and the failure to expose and punish them ...

[A state district court found against the defendant, Jay Near, the publisher of “The Saturday Press”] and found
that the defendants through these publications “did engage in the business of regularly and customarily produc-
ing, publishing and circulating a malicious, scandalous and defamatory newspaper,” and that “the said publica-

tion” <«

under said name of The Saturday Press, or any other name, constitutes a public nuisance under the laws
of the State.” Judgment was thereupon entered adjudging that “the newspaper, magazine and periodical known
as The Saturday Press,” as a public nuisance, “be and is hereby abated.” The judgment perpetually enjoined the
defendants “from producing, editing, publishing, circulating, having in their possession, selling or giving away
any publication whatsoever which is a malicious, scandalous or defamatory newspaper, as defined by law,” and
also “from further conducting said nuisance under the name and title of said The Saturday Press or any other
name or title.” * * * [Near appealed to the Minnesota Supreme Court which affirmed. 179 Minn. 40, 228 N.W.

326.].
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This statute, for the suppression as a public nuisance of a newspaper or periodical, is unusual, if not unique,
and raises questions of grave importance transcending the local interests involved in the particular action. It is
no longer open to doubt that the liberty of the press and of speech is within the liberty safeguarded by the due
process clause of the Fourteenth Amendment from invasion by state action. * * * Liberty, in each of its phases,
has its history and connotation, and, in the present instance, the inquiry is as to the historic conception of the

liberty of the press and whether the statute under review violates the essential attributes of that liberty.
*** It is thus important to note precisely the purpose and effect of the statute as the state court has construed it.

First. The statute is not aimed at the redress of individual or private wrongs. Remedies for libel remain available

and unaffected. * * *

Second. The statute is directed not simply at the circulation of scandalous and defamatory statements with regard
to private citizens, but at the continued publication by newspapers and periodical of charges against public offi-

cers of corruption, malfeasance in office, or serious neglect of duty. ** *

Third. The object of the statute is not punishment, in the ordinary sense, but suppression of the offending news-

paper or periodical. * * *

Fourth. The statute not only operates to suppress the offending newspaper or periodical, but to put the pub-
lisher under an effective censorship. When a newspaper or periodical is found to be “malicious, scandalous and
defamatory,” and is suppressed as such, resumption of publication is punishable as a contempt of court by fine

or imprisonment. * * *

If we cut through mere details of procedure, the operation and effect of the statute in substance is that public
authorities may bring the owner or publisher of a newspaper or periodical before a judge upon a charge of con-
ducting a business of publishing scandalous and defamatory matter- — — in particular that the matter consists of
charges against public officers of official dereliction- — — and, unless the owner or publisher is able and disposed
to bring competent evidence to satisfy the judge that the charges are true and are published with good motives
and for justifiable ends, his newspaper or periodical is suppressed and further publication is made punishable as

a contempt. This is of the essence of censorship.

The question is whether a statute authorizing such proceedings in restraint of publication is consistent with the
conception of the liberty of the press as historically conceived and guaranteed. In determining the extent of the
constitutional protection, it has been generally, if not universally, considered that it is the chief purpose of the
guaranty to prevent previous restraints upon publication. The struggle in England, directed against the legisla-
tive power of the licenser, resulted in renunciation of the censorship of the press. The liberty deemed to be estab-
lished was thus described by Blackstone: “The liberty of the press is indeed essential to the nature of a free state;
but this consists in laying no previous restraints upon publications, and not in freedom from censure for crimi-
nal matter when published. Every freeman has an undoubted right to lay what sentiments he pleases before the
public; to forbid this, is to destroy the freedom of the press; but if he publishes what is improper, mischievous or
illegal, he must take the consequence of his own temerity.” 4 Bl. Com. 151, 152. See Story on the Constitution,

1884, 1889. The distinction was early pointed out between the extent of the freedom with respect to censorship



66 | BASICS OF THE FREEDOM

under our constitutional system and that enjoyed in England. Here, as Madison said, ‘the great and essential
rights of the people are secured against legislative as well as against executive ambition. They are secured, not
by laws paramount to prerogative, but by constitutions paramount to laws. This security of the freedom of the
press requires that it should be exempt not only from previous restraint by the Executive, as in Great Britain,
but from legislative restraint also.” Report on the Virginia Resolutions, Madison’s Works, vol. IV, p. 543. This
Court said, in Patterson v. Colorado (1907): “In the first place, the main purpose of such constitutional provi-
sions is ‘to prevent all such previous restraints upon publications as had been practiced by other governments,’
and they do not prevent the subsequent punishment of such as may be deemed contrary to the public welfare.
Commonwealth v. Blanding, Respublica v. Oswald. The preliminary freedom extends as well to the false as to the
true; the subsequent punishment may extend as well to the true as to the false. This was the law of criminal libel

apart from statute in most cases, if not in all. Commonwealth v. Blanding, Respublica v. Oswald.”

*** The objection has also been made that the principle as to immunity from previous restraint is stated too
broadly, if every such restraint is deemed to be prohibited. That is undoubtedly true; the protection even as to
previous restraint is not absolutely unlimited. But the limitation has been recognized only in exceptional cases.
“When a nation is at war many things that might be said in time of peace are such a hindrance to its effort that
their utterance will not be endured so long as men fight and that no Court could regard them as protected by any
constitutional right.” Schenck v. United States (1919). No one would question but that a government might pre-
vent actual obstruction to its recruiting service or the publication of the sailing dates of transports or the num-
ber and location of troops. On similar grounds, the primary requirements of decency may be enforced against
obscene publications. The security of the community life may be protected against incitements to acts of vio-
lence and the overthrow by force of orderly government. The constitutional guaranty of free speech does not
“protect a man from an injunction against uttering words that may have all the effect of force.” Gompers v. Buck

Stove € Range Co. (1911). Schenck v. U.S., supra. These limitations are not applicable here. ** *

The fact that, for approximately one hundred and fifty years, there has been almost an entire absence of attempts
to impose previous restraints upon publications relating to the malfeasance of public officers is significant of the
deep-seated conviction that such restraints would violate constitutional right. * * * The general principle that the
constitutional guaranty of the liberty of the press gives immunity from previous restraints has been approved in

many decisions under the provisions of state constitutions. * * *

The statute in question cannot be justified by reason of the fact that the publisher is permitted to show, before
injunction issues, that the matter published is true and is published with good motives and for justifiable ends.
If such a statute, authorizing suppression and injunction on such a basis, is constitutionally valid, it would be
equally permissible for the Legislature to provide that at any time the publisher of any newspaper could be
brought before a court, or even an administrative officer (as the constitutional protection may not be regarded
as resting on mere procedural details), and required to produce proof of the truth of his publication, or of what
he intended to publish and of his motives, or stand enjoined. If this can be done, the Legislature may provide
machinery for determining in the complete exercise of its discretion what are justifiable ends and restrain publi-

cation accordingly. And it would be but a step to a complete system of censorship. * **
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For these reasons we hold the statute, so far as it authorized the proceedings in this action under clause (b) of sec-
tion 1, to be an infringement of the liberty of the press guaranteed by the Fourteenth Amendment. We should
add that this decision rests upon the operation and effect of the statute, without regard to the question of the
truth of the charges contained in the particular periodical. The fact that the public officers named in this case,
and those associated with the charges of official dereliction, may be deemed to be impeccable, cannot affect the

conclusion that the statute imposes an unconstitutional restraint upon publication.
Judgment reversed.
MR. JUSTICE BUTLER, dissenting.

The decision of the Court in this case declares Minnesota and every other State powerless to restrain by injunc-
tion the business of publishing and circulating among the people malicious, scandalous and defamatory period-
icals that in due course of judicial procedure has been adjudged to be a public nuisance. It gives to freedom of
the press a meaning and a scope not heretofore recognized and construes “liberty” in the due process clause of

the Fourteenth Amendment to put upon the States a federal restriction that is without precedent ...

The record shows, and it is conceded, that defendants’ regular business was the publication of malicious, scan-
dalous and defamatory articles concerning the principal public officers, leading newspapers of the city, many pri-
vate persons and the Jewish race. It also shows that it was their purpose at all hazards to continue to carry on the
business. In every edition slanderous and defamatory matter predominates to the practical exclusion of all else.
Many of the statements are so highly improbable as to compel a finding that they are false. The articles them-

selves show malice.

Defendant Near again appealed to the supreme court ...

Defendant concedes that the editions of the newspaper complained of are “defamatory per se.” And he says: “It
has been asserted that the constitution was never intended to be a shield for malice, scandal, and defamation
when untrue, or published with bad motives, or for unjustifiable ends. ... The contrary is true; every per-
son does have a constitutional right to publish malicious, scandalous, and defamatory matter though untrue, and
with bad motives, and for unjustifiable ends, 7z the first instance, though he is subject to responsibility there-

for afterwards.”

The record, when the substance of the articles is regarded, requires that concession here. And this Court is

required to pass on the validity of the state law on that basis ...

The Act was passed in the exertion of the State’s power of police, and this court is by well established rule
required to assume, until the contrary is clearly made to appear, that there exists in Minnesota a state of affairs
that justifies this measure for the preservation of the peace and good order of the State. Lindsley v. Natural Car-
bonic Gas Co (1911), Gitlow v. New York (1925), Corporation Commission v. Lowe (1930), O’Gorman € Young v.
Hartford Ins. Co (1931) ...
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It is of the greatest importance that the States shall be untrammeled and free to employ all just and appropriate

measures to prevent abuses of the liberty of the press ...

The Minnesota statute does not operate as a previous restraint on publication within the proper meaning of that
phrase. It does not authorize administrative control in advance such as was formerly exercised by the licensers
and censors but prescribes a remedy to be enforced by a suit in equity. In this case there was previous publica-
tion made in the course of the business of regularly producing malicious, scandalous and defamatory periodi-
cals. The business and publications unquestionably constitute an abuse of the right of free press. The statute
denounces the things done as a nuisance on the ground, as stated by the state supreme court, that they threaten
morals, peace and good order. There is no question of the power of the State to denounce such transgressions.
The restraint authorized is only in respect of continuing to do what has been duly adjudged to constitute a nui-
sance. The controlling words are “All persons guilty of such nuisance may be enjoined, as hereinafter provided.
... Whenever any such nuisance is committed ... an action in the name of the State” may be brought “to per-
petually enjoin the person or persons committing, conducting or maintaining any such nuisance, from further
committing, conducting or maintaining any such nuisance. ... The court may make its order and judgment perma-
nently enjoining ... defendants found guilty ... from committing or continuing the acts prohibited hereby, and
in and by such judgment, such nuisance may be wholly abated. ...” There is nothing in the statute purporting
to prohibit publications that have not been adjudged to constitute a nuisance. It is fanciful to suggest similarity
between the granting or enforcement of the decree authorized by this statute to prevent further publication of
malicious, scandalous and defamatory articles and the previous restraint upon the press by licensers as referred to

by Blackstone and described in the history of the times to which he alludes ...

It is well known, as found by the state supreme court, that existing libel laws are inadequate effectively to sup-
press evils resulting from the kind of business and publications that are shown in this case. The doctrine that
measures such as the one before us are invalid because they operate as previous restraints to infringe freedom of
press exposes the peace and good order of every community and the business and private affairs of every individ-
ual to the constant and protracted false and malicious assaults of any insolvent publisher who may have purpose
and sufficient capacity to contrive and put into effect a scheme or program for oppression, blackmail or extor-

tion.
The judgment should be affirmed.

MR. JUSTICE VAN DEVANTER, MR. JUSTICE McREYNOLDS, and MR. JUSTICE SUTHERLAND

concur in this opinion.

Original excerpt in Ruthann Robson, First Amendment: Cases, Controversies, and Contexts, Published by CALI eLangdell

Press. Further excerpted by Kimberly Clairmont. Licensed under CC BY-NC-SA. Dissent excerpted by Rorie Solberg
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New York Times v. United States
403 U.S. 713 (1971)

Vote: Per Curiam

Decision: Affirmed

Concurrence: Black, joined by Douglas
Concurrence: Brennan

Concurrence: Stewart, joined by White
Concurrence: Marshall

Dissent: Harlan, joined by Burger

Dissent: Blackmun

PER CURIAM.

We granted certiorari in these cases in which the United States secks to enjoin the New York Times and the
Washington Post from publishing the contents of a classified study entitled “History of U. S. Decision-Making
Process on Viet Nam Policy.” Post, pp. 942, 943.

“Any system of prior restraints of expression comes to this Court bearing a heavy presumption against its con-
stitutional validity.” Bantam Books, Inc. v. Sullivan (1963); see also Near v. Minnesota (1931). The Government
“thus carries a heavy burden of showing justification for the imposition of such a restraint.” Organization for
Better Austin v. Keefe (1971). The District Court for the Southern District of New York in the New York Times
case and the District Court for the District of Columbia and the Court of Appeals for the District of Columbia

Circuit in the Washington Post case held that the Government had not met that burden. We agree.

The judgment of the Court of Appeals for the District of Columbia Circuit is therefore affirmed. The order of
the Court of Appeals for the Second Circuit is reversed and the case is remanded with directions to enter a judg-
ment affirming the judgment of the District Court for the Southern District of New York. The stays entered
June 25, 1971, by the Court are vacated.

The judgments shall issue forthwith. So ordered.

MR. JUSTICE BLACK, with whom MR. JUSTICE DOUGLAS joins, concurring.

I adhere to the view that the Government’s case against the Washington Post should have been dismissed and
that the injunction against the New York Times should have been vacated without oral argument when the cases
were first presented to this Court. I believe that every moment’s continuance of the injunctions against these

newspapers amounts to a flagrant, indefensible, and continuing violation of the First Amendment ...
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In secking injunctions against these newspapers, and in its presentation to the Court, the Executive Branch
seems to have forgotten the essential purpose and history of the First Amendment. When the Constitution was
adopted, many people strongly opposed it because the document contained no Bill of Rights to safeguard cer-
tain basic freedoms. They especially feared that the new powers granted to a central government might be inter-
preted to permit the government to curtail freedom of religion, press, assembly, and speech. In response to an
overwhelming public clamor, James Madison offered a series of amendments to satisfy citizens that these great

liberties would remain safe and beyond the power of government to abridge ...

In the First Amendment the Founding Fathers gave the free press the protection it must have to fulfill its essen-
tial role in our democracy. The press was to serve the governed, not the governors. The Government’s power to
censor the press was abolished so that the press would remain forever free to censure the Government. The press
was protected so that it could bare the secrets of government and inform the people. Only a free and unrestrained
press can effectively expose deception in government. And paramount among the responsibilities of a free press
is the duty to prevent any part of the government from deceiving the people and sending them off to distant
lands to die of foreign fevers and foreign shot and shell. In my view, far from deserving condemnation for their
courageous reporting, the New York Times, the Washington Post, and other newspapers should be commended
for serving the purpose that the Founding Fathers saw so clearly. In revealing the workings of government that
led to the Vietnam war, the newspapers nobly did precisely that which the Founders hoped and trusted they

would do ...

In other words, we are asked to hold that, despite the First Amendment’s emphatic command, the Executive
Branch, the Congress, and the Judiciary can make laws enjoining publication of current news and abridging
freedom of the press in the name of “national security.” The Government does not even attempt to rely on any
act of Congress. Instead, it makes the bold and dangerously far-reaching contention that the courts should take
it upon themselves to “make” a law abridging freedom of the press in the name of equity, presidential power and
national security, even when the representatives of the people in Congress have adhered to the command of the
First Amendment and refused to make such a law. To find that the President has “inherent power” to halt the
publication of news by resort to the courts would wipe out the First Amendment and destroy the fundamental
liberty and security of the very people the Government hopes to make “secure.” No one can read the history of
the adoption of the First Amendment without being convinced beyond any doubt that it was injunctions like

those sought here that Madison and his collaborators intended to outlaw in this Nation for all time.

The word “security” is a broad, vague generality whose contours should not be invoked to abrogate the funda-
mental law embodied in the First Amendment. The guarding of military and diplomatic secrets at the expense
of informed representative government provides no real security for our Republic. The Framers of the First
Amendment, fully aware of both the need to defend a new nation and the abuses of the English and Colonial
governments, sought to give this new society strength and security by providing that freedom of speech, press,
religion, and assembly should not be abridged. This thought was eloquently expressed in 1937 by Mr. Chief Jus-
tice Hughes-great man and great Chief Justice that he was—when the Court held a man could not be punished

for attending a meeting run by Communists ...

MR. JUSTICE BRENNAN, concurring.
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I write separately in these cases only to emphasize what should be apparent: that our judgments in the present
cases may not be taken to indicate the propriety, in the future, of issuing temporary stays and restraining orders
to block the publication of material sought to be suppressed by the Government. So far as I can determine,
never before has the United States sought to enjoin a newspaper from publishing information in its possession.
The relative novelty of the questions presented, the necessary haste with which decisions were reached, the mag-
nitude of the interests asserted, and the fact that all the parties have concentrated their arguments upon the
question whether permanent restraints were proper may have justified at least some of the restraints heretofore
imposed in these cases. Certainly it is difficult to fault the several courts below for seeking to assure that the
issues here involved were preserved for ultimate review by this Court. But even if it be assumed that some of the
interim restraints were proper in the two cases before us, that assumption has no bearing upon the propriety of
similar judicial action in the future. To begin with, there has now been ample time for reflection and judgment;
whatever values there may be in the preservation of novel questions for appellate review may not support any
restraints in the future. More important, the First Amendment stands as an absolute bar to the imposition of

judicial restraints in circumstances of the kind presented by these cases.

The error that has pervaded these cases from the outset was the granting of any injunctive relief whatsoever,
interim or otherwise. The entire thrust of the Government’s claim throughout these cases has been that publica-
tion of the material sought to be enjoined “could,” or “might,” or “may” prejudice the national interest in vari-
ous ways. But the First Amendment tolerates absolutely no prior judicial restraints of the press predicated upon
surmise or conjecture that untoward consequences may result.* Our cases, it is true, have indicated that there is
a single, extremely narrow class of cases in which the First Amendment’s ban on prior judicial restraint may be
overridden. Our cases have thus far indicated that such cases may arise only when the Nation “is at war,” Schenck
v. United States (1919), during which times “[n]Jo one would question but that a government might prevent
actual obstruction to its recruiting service or the publication of the sailing dates of transports or the number and
location of troops.” Near v. Minnesota (1931). Even if the present world situation were assumed to be tanta-
mount to a time of war, or if the power of presently available armaments would justify even in peacetime the
suppression of information that would set in motion a nuclear holocaust, in neither of these actions has the
Government presented or even alleged that publication of items from or based upon the material at issue would
cause the happening of an event of that nature.”[TThe chief purpose of [the First Amendment’s] guaranty [is]
to prevent previous restraints upon publication.” Near v. Minnesota, supra. Thus, only governmental allegation
and proof that publication must inevitably, directly, and immediately cause the occurrence of an event kindred
to imperiling the safety of a transport already at sea can support even the issuance of an interim restraining order.
In no event may mere conclusions be sufficient, for if the Executive Branch seeks judicial aid in preventing publi-
cation, it must inevitably submit the basis upon which that aid is sought to scrutiny by the judiciary. And, there-
fore, every restraint issued in this case, whatever its form, has violated the First Amendment — and not less so
because that restraint was justified as necessary to afford the courts an opportunity to examine the claim more
thoroughly. Unless and until the Government has clearly made out its case, the First Amendment commands

that no injunction may issue.

MR. JUSTICE WHITE, with whom MR. JUSTICE STEWART joins, concurring.
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I concur in today’s judgments, but only because of the concededly extraordinary protection against prior
restraints enjoyed by the press under our constitutional system. I do not say that in no circumstances would
the First Amendment permit an injunction against publishing information about government plans or opera-
tions. Nor, after examining the materials the Government characterizes as the most sensitive and destructive, can
I deny that revelation of these documents will do substantial damage to public interests. Indeed, I am confident
that their disclosure will have that result. But I nevertheless agree that the United States has not satisfied the very
heavy burden that it must meet to warrant an injunction against publication in these cases, at least in the absence
of express and appropriately limited congressional authorization for prior restraints in circumstances such as

these.

The Government’s position is simply stated: the responsibility of the Executive for the conduct of the foreign
affairs and for the security of the Nation is so basic that the President is entitled to an injunction against publica-
tion of a newspaper story whenever he can convince a court that the information to be revealed threatens “grave
and irreparable” injury to the public interest; and the injunction should issue whether or not the material to be
published is classified, whether or not publication would be lawful under relevant criminal statutes enacted by
Congress, and regardless of the circumstances by which the newspaper came into possession of the information.
Atleast in the absence of legislation by Congress, based on its own investigations and findings, I am quite unable
to agree that the inherent powers of the Executive and the courts reach so far as to authorize remedies having

such sweeping potential for inhibiting publications by the press ...

It is not easy to reject the proposition urged by the United States, and to deny relief on its good faith claims
in these cases that publication will work serious damage to the country. But that discomfiture is considerably
dispelled by the infrequency of prior-restraint cases. Normally, publication will occur and the damage be done
before the Government has either opportunity or grounds for suppression. So here, publication has already
begun, and a substantial part of the threatened damage has already occurred. The fact of a massive breakdown
in security is known, access to the documents by many unauthorized people is undeniable, and the efficacy of

equitable relief against these or other newspapers to avert anticipated damage is doubtful, at best.

What is more, terminating the ban on publication of the relatively few sensitive documents the Government
now seeks to suppress does not mean that the law either requires or invites newspapers or others to publish them,
or that they will be immune from criminal action if they do. Prior restraints require an unusually heavy justifi-
cation under the First Amendment, but failure by the Government to justify prior restraints does not measure
its constitutional entitlement to a conviction for criminal publication. That the Government mistakenly chose

to proceed by injunction does not mean that it could not successfully proceed in another way ...
MR. JUSTICE MARSHALL, concurring.

The Government contends that the only issue in these cases is whether, in a suit by the United States, “the First
Amendment bars a court from prohibiting a newspaper from publishing material whose disclosure would pose
a ‘grave and immediate danger to the security of the United States.” ” Brief for the United States. With all due
respect, I believe the ultimate issue in these cases is even more basic than the one posed by the Solicitor General.

The issue is whether this Court or the Congress has the power to make law.
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In these cases, there is no problem concerning the President’s power to classify information as “secret” or “top
secret.” Congress has specifically recognized Presidential authority, which has been formally exercised in Exec.
Order 10501 (1953), to classify documents and information. See, ¢.g., 18 U.S.C. § 798; S0 U.S.C. § 783. Nor
is there any issue here regarding the President’s power as Chief Executive and Commander in Chief to protect

national security by disciplining employees who disclose information and by taking precautions to prevent leaks.

The problem here is whether, in these particular cases, the Executive Branch has authority to invoke the equity
jurisdiction of the courts to protect what it believes to be the national interest. See In re Debs, (1895). The Gov-
ernment argues that, in addition to the inherent power of any government to protect itself, the President’s power
to conduct foreign affairs and his position as Commander in Chief give him authority to impose censorship
on the press to protect his ability to deal effectively with foreign nations and to conduct the military affairs of
the country. Of course, it is beyond cavil that the President has broad powers by virtue of his primary responsi-
bility for the conduct of our foreign affairs and his position as Commander in Chief. Chicago € Southern Air
Lines v. Waterman S.S. Corp (1948); Hirabayashi v. United States (1943); United States v. Curtiss Wright Corp
(1936). And, in some situations, it may be that, under whatever inherent powers the Government may have, as
well as the implicit authority derived from the President’s mandate to conduct foreign affairs and to act as Com-
mander in Chief, there is a basis for the invocation of the equity jurisdiction of this Court as an aid to prevent

the publication of material damaging to “national security,” however that term may be defined.

It would, however, be utterly inconsistent with the concept of separation of powers for this Court to use its
power of contempt to prevent behavior that Congress has specifically declined to prohibit. There would be a
similar damage to the basic concept of these co-equal branches of Government if, when the Executive Branch
has adequate authority granted by Congress to protect “national security,” it can choose, instead, to invoke the
contempt power of a court to enjoin the threatened conduct. The Constitution provides that Congress shall
make laws, the President execute laws, and courts interpret laws. Youngstown Sheet € Tube Co. v. Sawyer (1952).
It did not provide for government by injunction in which the courts and the Executive Branch can “make law”
without regard to the action of Congress. It may be more convenient for the Executive Branch if it need only
convince a judge to prohibit conduct, rather than ask the Congress to pass a law, and it may be more convenient
to enforce a contempt order than to seek a criminal conviction in a jury trial. Moreover, it may be considered
politically wise to get a court to share the responsibility for arresting those who the Executive Branch has prob-
able cause to believe are violating the law. But convenience and political considerations of the moment do not

justify a basic departure from the principles of our system of government ...

Either the Government has the power under statutory grant to use traditional criminal law to protect the coun-
try or, if there is no basis for arguing that Congress has made the activity a crime, it is plain that Congress has
specifically refused to grant the authority the Government seeks from this Court. In either case, this Court does
not have authority to grant the requested relief. It is not for this Court to fling itself into every breach perceived
by some Government official, nor is it for this Court to take on itself the burden of enacting law, especially a law

that Congress has refused to pass.

Excerpted by Kimberly Clairmont
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Libel and Defamation

New York Times Co. v. Sullivan
376 U.S. 254 (1964)

Vote: 9-0
Decision: Reversed
Majority: Brennan, joined by Warren, Clark, Harlan, Stewart, White

Concurrence: Black, joined by Douglas

Concurrence: Goldberg, joined by Douglas
JUSTICE BRENNAN DELIVERED THE OPINION OF THE COURT.

We are required in this case to determine for the first time the extent to which the constitutional protections for
speech and press limit a State’s power to award damages in a libel action brought by a public official against crit-

ics of his official conduct.

Respondent L. B. Sullivan is one of the three elected Commissioners of the City of Montgomery, Alabama. He
testified that he was “Commissioner of Public Affairs and the duties are supervision of the Police Department,
Fire Department, Department of Cemetery and Department of Scales.” He brought this civil libel action against
the four individual petitioners, who are Negroes and Alabama clergymen, and against petitioner the New York
Times Company, a New York corporation which publishes the New York Times, a daily newspaper. A jury in
the Circuit Court of Montgomery County awarded him damages of $500,000, the full amount claimed, against

all the petitioners, and the Supreme Court of Alabama affirmed.

Respondent’s complaint alleged that he had been libeled by statements in a full-page advertisement that was car-
ried in the New York Times on March 29, 1960. Entitled “Heed Their Rising Voices,” the advertisement began
by stating that “As the whole world knows by now, thousands of Southern Negro students are engaged in wide-
spread non-violent demonstrations in positive affirmation of the right to live in human dignity as guaranteed by
the U.S. Constitution and the Bill of Rights.” It went on to charge that “in their efforts to uphold these guaran-
tees, they are being met by an unprecedented wave of terror by those who would deny and negate that document
which the whole world looks upon as setting the pattern for modern freedom. ...” Succeeding paragraphs pur-
ported to illustrate the “wave of terror” by describing certain alleged events. The text concluded with an appeal
for funds for three purposes: support of the student movement, “the struggle for the right-to-vote,” and the legal
defense of Dr. Martin Luther King, Jr., leader of the movement, against a perjury indictment then pending in

Montgomery.

The text appeared over the names of 64 persons, many widely known for their activities in public affairs, religion,

trade unions, and the performing arts. Below these names, and under a line reading “We in the south who are
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struggling daily for dignity and freedom warmly endorse this appeal,” appeared the names of the four individual
petitioners and of 16 other persons, all but two of whom were identified as clergymen in various Southern cities.
The advertisement was signed at the bottom of the page by the “Committee to Defend Martin Luther King and

the Struggle for Freedom in the South,” and the officers of the Committee were listed.

Of the 10 paragraphs of text in the advertisement, the third and a portion of the sixth were the basis of respon-

dent’s claim of libel. They read as follows:
Third paragraph:

“In Montgomery, Alabama, after students sang "My Country, “Tis of Thee’ on the State Capitol steps, their leaders
were expelled from school, and truckloads of police armed with shotguns and tear-gas ringed the Alabama State
College Campus. When the entire student body protested to state authorities by refusing to re-register, their din-

ing hall was padlocked in an attempt to starve them into submission.”
Sixth paragraph:

“Again and again the Southern violators have answered Dr. King’s peaceful protests with intimidation and vio-
lence. They have bombed his home almost killing his wife and child. They have assaulted his person. They have
arrested him seven times — for ‘speeding,” ‘loitering’ and similar “offenses.” And now they have charged him with

‘perjury’ — a felony under which they could imprison him for ten years. ...”

Although neither of these statements mentions respondent by name, he contended that the word “police” in the
third paragraph referred to him as the Montgomery Commissioner who supervised the Police Department, so
that he was being accused of “ringing” the campus with police. He further claimed that the paragraph would be
read as imputing to the police, and hence to him, the padlocking of the dining hall in order to starve the students
into submission. As to the sixth paragraph, he contended that since arrests are ordinarily made by the police, the
statement “They have arrested [Dr. King] seven times” would be read as referring to him; he further contended
that the “They” who did the arresting would be equated with the “They” who committed the other described
acts and with the “Southern violators.” Thus, he argued, the paragraph would be read as accusing the Mont-
gomery police, and hence him, of answering Dr. King’s protests with “intimidation and violence,” bombing his
home, assaulting his person, and charging him with perjury. Respondent and six other Montgomery residents

testified that they read some or all of the statements as referring to him in his capacity as Commissioner.

It is uncontroverted that some of the statements contained in the paragraphs were not accurate descriptions of
events which occurred in Montgomery. Although Negro students staged a demonstration on the State Capi-
tol steps, they sang the National Anthem and not “My Country, ‘Tis of Thee.” Although nine students were
expelled by the State Board of Education, this was not for leading the demonstration at the Capitol, but for
demanding service at a lunch counter in the Montgomery County Courthouse on another day. Not the entire
student body, but most of it, had protested the expulsion, not by refusing to register, but by boycotting classes
on a single day; virtually all the students did register for the ensuing semester. The campus dining hall was not
padlocked on any occasion, and the only students who may have been barred from eating there were the few
who had neither signed a preregistration application nor requested temporary meal tickets. Although the police

were deployed near the campus in large numbers on three occasions, they did not at any time “ring” the campus,
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and they were not called to the campus in connection with the demonstration on the State Capitol steps, as the
third paragraph implied. Dr. King had not been arrested seven times, but only four; and although he claimed to
have been assaulted some years earlier in connection with his arrest for loitering outside a courtroom, one of the

officers who made the arrest denied that there was such an assault.

On the premise that the charges in the sixth paragraph could be read as referring to him, respondent was allowed
to prove that he had not participated in the events described. Although Dr. King’s home had in fact been
bombed twice when his wife and child were there, both of these occasions antedated respondent’s tenure as
Commissioner, and the police were not only not implicated in the bombings, but had made every effort to
apprehend those who were. Three of Dr. King’s four arrests took place before respondent became Commis-
sioner. Although Dr. King had in fact been indicted (he was subsequently acquitted) on two counts of perjury,
each of which carried a possible five-year sentence, respondent had nothing to do with procuring the indict-

ment.

Respondent made no effort to prove that he suffered actual pecuniary loss as a result of the alleged libel. * * *
The trial judge submitted the case to the jury under instructions that the statements in the advertisement were
“libelous per se” and were not privileged, so that petitioners might be held liable if the jury found that they had
published the advertisement and that the statements were made “of and concerning” respondent. The jury was
instructed that, because the statements were libelous per se, “the law ... implies legal injury from the bare fact of
publication itself,” “falsity and malice are presumed,” “general damages need not be alleged or proved but are
presumed,” and “punitive damages may be awarded by the jury even though the amount of actual damages is
neither found nor shown.” An award of punitive damages — as distinguished from “general” damages, which are
compensatory in nature — apparently requires proof of actual malice under Alabama law, and the judge charged
that “mere negligence or carelessness is not evidence of actual malice or malice in fact, and does not justify an
award of exemplary or punitive damages.” He refused to charge, however, that the jury must be “convinced” of
malice, in the sense of “actual intent” to harm or “gross negligence and recklessness,” to make such an award,
and he also refused to require that a verdict for respondent differentiate between compensatory and punitive
damages. The judge rejected petitioners’ contention that his rulings abridged the freedoms of speech and of the

press that are guaranteed by the First and Fourteenth Amendments.

[The jury found for the plaintiff and the Supreme Court of Alabama affirmed]. Because of the importance of the
constitutional issues involved, we granted the separate petitions for certiorari of the individual petitioners and
of the Times. We reverse the judgment. We hold that the rule of law applied by the Alabama courts is constitu-
tionally deficient for failure to provide the safeguards for freedom of speech and of the press that are required by
the First and Fourteenth Amendments in a libel action brought by a public official against critics of his official
conduct. We further hold that under the proper safeguards the evidence presented in this case is constitutionally

insufficient to support the judgment for respondent.

[The Court first held that there was state action and that the publication was not a “commercial” advertisement
unprotected by the First Amendment because it “communicated information, expressed opinion, recited griev-
ances, protested claimed abuses, and sought financial support on behalf of a movement whose existence and

objectives are matters of the highest public interest and concern.”]
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Under Alabama law as applied in this case, a publication is “libelous per se” if the words “tend to injure a person
... in his reputation” or to “bring [him] into public contempt.” * * * Once “libel per se” has been established, the
defendant has no defense as to stated facts unless he can persuade the jury that they were true in all their partic-
ulars. Alabama Ride Co. v. Vance (1938); Jobnson Publishing Co. v. Davis (1960).* * *

The question before us is whether this rule of liability, as applied to an action brought by a public official against
critics of his official conduct, abridges the freedom of speech and of the press that is guaranteed by the first and
Fourteenth Amendments. * * * In deciding the question now, we are compelled by neither precedent nor policy
to give any more weight to the epithet “libel” than we have to other “mere labels” of state law. NAACP v. But-
ton (1963). Like insurrection, contempt, advocacy of unlawful acts, breach of the peace, obscenity, solicitation
of legal business, and the various other formulae for the repression of expression that have been challenged in
this court, libel can claim no talismanic immunity from constitutional limitations. It must be measured by stan-

dards that satisfy the First Amendment.

The general proposition that freedom of expression upon public questions is secured by the First Amendment

has long been settled by our decisions. * * *

Thus we consider this case against the background of a profound national commitment to the principle that
debate on public issues should be uninhibited, robust, and wide-open, and that it may well include vehe-
ment, caustic, and sometimes unpleasantly sharp attacks on government and public officials. See Terminiello v.
Chicago (1949); De Jonge v. Oregon (1937). The present advertisement, as an expression of grievance and protest
on one of the major public issues of our time, would seem clearly to qualify for the constitutional protection.
The question is whether it forfeits that protection by the falsity of some of its factual statements and by its

alleged defamation of respondent.

Authoritative interpretations of the First Amendment guarantees have consistently refused to recognize an
exception for any test of truth — whether administered by judges, juries, or administrative officials — and
especially one that puts the burden of proving truth on the speaker. The constitutional protection does not
turn upon “the truth, popularity, or social utility of the ideas and beliefs which are offered.” NAACP v. But-
ton (1963). As Madison said, “Some degree of abuse is inseparable from the proper use of everything; and in no

instance is this more true than in that of the press.” * * *

[E]rroneous statement is inevitable in free debate, and * * * must be protected if the freedoms of expression are

to have the “breathing space” that they “need ... to survive,” NAACP v. Button (1963) ...

Injury to official reputation affords no more warrant for repressing speech that would otherwise be free than
does factual error. Where judicial officers are involved, this Court has held that concern for the dignity and
reputation of the courts does not justify the punishment as criminal contempt of criticism of the judge or his
decision. Bridges v. California (1941). This is true even though the utterance contains “half-truths” and “misin-
formation.” Pennckamp v. Florida (1946). Such repression can be justified, if at all, only by a clear and present

danger of the obstruction of justice. If judges are to be treated as “men of fortitude, able to thrive in a hardy cli-
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mate,” Craig v. Harney (1947), surely the same must be true of other government officials, such as elected city
commissioners. Criticism of their official conduct does not lose its constitutional protection merely because it is

effective criticism and hence diminishes their official reputations.

If neither factual error nor defamatory content suffices to remove the constitutional shield from criticism of offi-
cial conduct, the combination of the two elements is no less inadequate. This is the lesson to be drawn from
the great controversy over the Sedition Act of 1798 which first crystallized a national awareness of the central
meaning of the First Amendment. See Levy, Legacy of Suppression (1960), at 258 et seq.; Smith, Freedom’s Fet-
ters (1956), at 426, 431, and passim. That statute made it a crime, punishable by a $5,000 fine and five years in
prison, “if any person shall write, print, utter or publish ... any false, scandalous and malicious writing or writ-
ings against the government of the United States, or either house of the Congress ..., or the President ..., with
intent to defame ... or to bring them, or either of them, into contempt or disrepute; or to excite against them, or

either or any of them, the hatred of the good people of the United States.”

The Act allowed the defendant the defense of truth, and provided that the jury were to be judges both of the law
and the facts. Despite these qualifications, the Act was vigorously condemned as unconstitutional in an attack

joined in by Jefferson and Madison. * * *

Although the Sedition Act was never tested in this Court, the attack upon its validity has carried the day in the

* %k X

court of history. [There is] a broad consensus that the Act, because of the restraint it imposed upon criti-
cism of government and public officials, was inconsistent with the First Amendment. * * * There is no force in
respondent’s argument that the constitutional limitations implicit in the history of the Sedition Act apply only

* X X

to Congress and not to the States. [TThis distinction was eliminated with the adoption of the Fourteenth

Amendment and the application to the States of the First Amendment’s restrictions.

What a State may not constitutionally bring about by means of a criminal statute is likewise beyond the reach of
its civil law of libel. The fear of damage awards under a rule such as that invoked by the Alabama courts here may
be markedly more inhibiting than the fear of prosecution under a criminal statute. * * * The judgment awarded
in this case — without the need for any proof of actual pecuniary loss — was one thousand times greater than
the maximum fine provided by the Alabama criminal statute, and one hundred times greater than that provided
by the Sedition Act. And since there is no double-jeopardy limitation applicable to civil lawsuits, this is not the
only judgment that may be awarded against petitioners for the same publication. Whether or not a newspaper
can survive a succession of such judgments, the pall of fear and timidity imposed upon those who would give
voice to public criticism is an atmosphere in which the First Amendment freedoms cannot survive. Plainly the
Alabama law of civil libel is “a form of regulation that creates hazards to protected freedoms markedly greater

than those that attend reliance upon the criminal law.” Bantam Books, Inc. v. Sullivan (1963).
The state rule of law is not saved by its allowance of the defense of truth. * **

Allowance of the defense of truth, with the burden of proving it on the defendant, does not mean that only
false speech will be deterred. Even courts accepting this defense as an adequate safeguard have recognized the dif-
ficulties of adducing legal proofs that the alleged libel was true in all its factual particulars. Under such a rule,

would-be critics of official conduct may be deterred from voicing their criticism, even though it is believed to be
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true and even though it is in fact true, because of doubt whether it can be proved in court or fear of the expense
of having to do so. They tend to make only statements which “steer far wider of the unlawful zone.” Spezser v.
Randall (1958). The rule thus dampens the vigor and limits the variety of public debate. It is inconsistent with

the First and Fourteenth Amendments ...

The constitutional guarantees require, we think, a federal rule that prohibits a public official from recovering
damages for a defamatory falsehood relating to his official conduct unless he proves that the statement was made
with “actual malice” — that is, with knowledge that it was false or with reckless disregard of whether it was false

or not. ***

Such a privilege for criticism of official conduct is appropriately analogous to the protection accorded a public
official when he is sued for libel by a private citizen. * * * Analogous considerations support the privilege for the
citizen-critic of government. It is as much his duty to criticize as it is the official’s duty to administer. * * * We

conclude that such a privilege is required by the First and Fourteenth Amendments.

We hold today that the Constitution delimits a State’s power to award damages for libel in actions brought by
public officials against critics of their official conduct. Since this is such an action, the rule requiring proof of
actual malice is applicable. While Alabama law apparently requires proof of actual malice for an award of puni-
tive damages, where general damages are concerned malice is “presumed.” Such a presumption is inconsistent
with the federal rule. * * * Since the trial judge did not instruct the jury to differentiate between general and puni-
tive damages, it may be that the verdict was wholly an award of one or the other. But it is impossible to know,
in view of the general verdict returned. Because of this uncertainty, the judgment must be reversed and the case

remanded ...

The judgment of the Supreme Court of Alabama is reversed and the case is remanded to that court for further

proceedings not inconsistent with this opinion.
MR. JUSTICE BLACK, with whom MR. JUSTICE DOUGLAS joins, concurring.

I concur in reversing this half-million-dollar judgment against the New York Times Company and the four indi-
vidual defendants. In reversing the Court holds that “the Constitution delimits a State’s power to award dam-
ages for libel in actions brought by public officials against critics of their official conduct.” I base my vote to
reverse on the belief that the First and Fourteenth Amendments not merely “delimit” a State’s power to award
damages to “public officials against critics of their official conduct” but completely prohibit a State from exercis-
ing such a power. The Court goes on to hold that a State can subject such critics to damages if “actual malice”
can be proved against them. “Malice,” even as defined by the Court, is an elusive, abstract concept, hard to prove
and hard to disprove. The requirement that malice be proved provides at best an evanescent protection for the
right critically to discuss public affairs and certainly does not measure up to the sturdy safeguard embodied in
the First Amendment. Unlike the Court, therefore, I vote to reverse exclusively on the ground that the Times
and the individual defendants had an absolute, unconditional constitutional right to publish in the Times adver-

tisement their criticisms of the Montgomery agencies and officials. * **
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We would, I think, more faithfully interpret the First Amendment by holding that at the very least it leaves the
people and the press free to criticize officials and discuss public affairs with impunity. This Nation of ours elects
many of its important officials; so do the States, the municipalities, the counties, and even many precincts. These
officials are responsible to the people for the way they perform their duties. While our Court has held that some
kinds of speech and writings, such as “obscenity,” Roth v. United States (1957) and “fighting words,” Chaplinsky
v. New Hampshire (1942) are not expression within the protection of the First Amendment, freedom to dis-
cuss public affairs and public officials is unquestionably, as the Court today holds, the kind of speech the First
Amendment was primarily designed to keep within the area of free discussion. To punish the exercise of this
right to discuss public affairs or to penalize it through libel judgments is to abridge or shut off discussion of the
very kind most needed. This Nation, I suspect, can live in peace without libel suits based on public discussions
of public affairs and public officials. But I doubt that a country can live in freedom where its people can be made
to suffer physically or financially for criticizing their government, its actions, or its officials. “For a representa-
tive democracy ceases to exist the moment that the public functionaries are by any means absolved from their
responsibility to their constituents; and this happens whenever the constituent can be restrained in any manner
from speaking, writing, or publishing his opinions upon any public measure, or upon the conduct of those who
may advise or execute it.” An unconditional right to say what one pleases about public affairs is what I consider
to be the minimum guarantee of the First Amendment. I regret that the Court has stopped short of this holding

indispensable to preserve our free press from destruction.
MR. JUSTICE GOLDBERG, with whom MR. JUSTICE DOUGLAS joins, concurring.

The Court today announces a constitutional standard which prohibits “a public official from recovering dam-
ages for a defamatory falsechood relating to his official conduct unless he proves that the statement was made
with “actual malice’ — that is, with knowledge that it was false or with reckless disregard of whether it was false or
not.” The Court thus rules that the Constitution gives citizens and newspapers a “conditional privilege” immu-
nizing nonmalicious misstatements of fact regarding the official conduct of a government officer. The impres-
sive array of history and precedent marshaled by the Court, however, confirms my belief that the Constitution
affords greater protection than that provided by the Court’s standard to citizen and press in exercising the right

of public criticism.

In my view, the First and Fourteenth Amendments to the Constitution afford to the citizen and to the press an
absolute, unconditional privilege to criticize official conduct despite the harm which may flow from excesses and

abuses. * * *

Original excerpt in Ruthann Robson, First Amendment: Cases, Controversies, and Contexts, Published by CALI eLangdell
Press. Further excerpted by Rorie Solberg. Licensed under CC BY-NC-SA.
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Gertz v. Robert-Welch Inc.
418 U.S. 323 (1974)

Vote: 5-4
Decision: Reversed
Majority: Powell joined by Stewart, Marshall, Blackmun, and Rehnquist

Concurrence: Blackmun

Dissent: Burger, Douglas, Brennan and White

JUSTICE POWELL DELIVERED THE OPINION OF THE COURT.

We granted certiorari to reconsider the extent of a publisher’s constitutional privilege against liability for defama-

tion of a private citizen.

In 1968 a Chicago policeman named Nuccio shot and killed a youth named Nelson. The state authorities pros-
ecuted Nuccio for the homicide and ultimately obtained a conviction for murder in the second degree. The
Nelson family retained petitioner Elmer Gertz, a reputable attorney, to represent them in civil litigation against

Nuccio.

Respondent publishes American Opinion, a monthly outlet for the views of the John Birch Society. Early in
the 1960’s the magazine began to warn of a nationwide conspiracy to discredit local law enforcement agencies
and create in their stead a national police force capable of supporting a Communist dictatorship. As part of the
continuing effort to alert the public to this assumed danger, the managing editor of American Opinion com-
missioned an article on the murder trial of Officer Nuccio. For this purpose, he engaged a regular contributor to
the magazine. In March 1969 respondent published the resulting article under the title “FR AME-UP: Richard
Nuccio and The War On Police.” The article purports to demonstrate that the testimony against Nuccio at his

criminal trial was false and that his prosecution was part of the Communist campaign against the police ...

These statements contained serious inaccuracies. The implication that petitioner had a criminal record was false.
Petitioner had been a member and officer of the National Lawyers Guild some 15 years earlier, but there was no
evidence that he or that organization had taken any part in planning the 1968 demonstrations in Chicago. There
was also no basis for the charge that petitioner was a “Leninist” or a “Communist-fronter.” And he had never

been a member of the “Marxist League for Industrial Democracy” or the “Intercollegiate Socialist Society.”

The managing editor of American Opinion made no effort to verify or substantiate the charges against peti-
tioner. Instead, he appended an editorial introduction stating that the author had “conducted extensive research
into the Richard Nuccio Case.” And he included in the article a photograph of petitioner and wrote the caption
that appeared under it: “Elmer Gertz of Red Guild harasses Nuccio.” Respondent placed the issue of Ameri-
can Opinion containing the article on sale at newsstands throughout the country and distributed reprints of the

article on the streets of Chicago.
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Petitioner filed a diversity action for libel in the United States District Court for the Northern District of Illinois.
He claimed that the falsehoods published by respondent injured his reputation as a lawyer and a citizen. * *
* After answering the complaint, respondent filed a pretrial motion for summary judgment, claiming a con-
stitutional privilege against liability for defamation. It asserted that petitioner was a public official or a pub-
lic figure and that the article concerned an issue of public interest and concern. For these reasons, respondent
argued, it was entitled to invoke the privilege enunciated in New York Times Co. v. Sullivan (1964). Under this
rule respondent would escape liability unless petitioner could prove publication of defamatory falsehood “with
‘actual malice’ — that is, with knowledge that it was false or with reckless disregard of whether it was false or not.”
Respondent claimed that petitioner could not make such a showing and submitted a supporting affidavit by the
magazine’s managing editor. The editor denied any knowledge of the falsity of the statements concerning peti-
tioner and stated that he had relied on the author’s reputation and on his prior experience with the accuracy and

authenticity of the author’s contributions to American Opinion ...

The principal issue in this case is whether a newspaper or broadcaster that publishes defamatory falsehoods
about an individual who is neither a public official nor a public figure may claim a constitutional privilege

* %k k

against liability for the injury inflicted by those statements.

We begin with the common ground. Under the First Amendment there is no such thing as a false idea. However
pernicious an opinion may seem, we depend for its correction not on the conscience of judges and juries but on
the competition of other ideas. But there is no constitutional value in false statements of fact. Neither the inten-
tional lie nor the careless error materially advances society’s interest in “uninhibited, robust, and wide-open”
debate on public issues. New York Times v. Sullivan (1964). They belong to that category of utterances which
“are no essential part of any exposition of ideas, and are of such slight social value as a step to truth that any ben-
efit that may be derived from them is clearly outweighed by the social interest in order and morality.” Chaplinsky
v. New Hampshire (1942) ...

Although the erroneous statement of fact is not worthy of constitutional protection, it is nevertheless inevitable
in free debate ... [PJunishment of error runs the risk of inducing a cautious and restrictive exercise of the con-
stitutionally guaranteed freedoms of speech and press. Our decisions recognize that a rule of strict liability [lia-
bility that does not depend on actual negligence or intent to harm] that compels a publisher or broadcaster to
guarantee the accuracy of his factual assertions may lead to intolerable self-censorship. Allowing the media to
avoid liability only by proving the truth of all injurious statements does not accord adequate protection to First
Amendment liberties. As the Court stated in New York Times Co. v. Sullivan: “Allowance of the defense of truth,
with the burden of proving it on the defendant, does not mean that only false speech will be deterred.” The First

Amendment requires that we protect some falsehood in order to protect speech that matters.

The need to avoid self-censorship by the news media is, however, not the only societal value at issue. If it were,
this Court would have embraced long ago the view that publishers and broadcasters enjoy an unconditional and
indefeasible immunity from liability for defamation ... Yet absolute protection for the communications media

requires a total sacrifice of the competing value served by the law of defamation ...
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The legitimate state interest underlying the law of libel is the compensation of individuals for the harm inflicted

on them by defamatory falsehood. * * *

The New York Times standard defines the level of constitutional protection appropriate to the context of
defamation of a public person. Those who, by reason of the notoriety of their achievements or the vigor and
success with which they seek the public’s attention, are properly classed as public figures and those who hold
governmental office may recover for injury to reputation only on clear and convincing proof that the defamatory
falsehood was made with knowledge of its falsity or with reckless disregard for the truth. This standard admin-
isters an extremely powerful antidote to the inducement to media self-censorship of the common-law rule of
strict liability for libel and slander. And it exacts a correspondingly high price from the victims of defamatory
falsehood. Plainly many deserving plaintiffs, including some intentionally subjected to injury, will be unable to
surmount the barrier of the New York Times test. Despite this substantial abridgment of the state law right to
compensation for wrongful hurt to one’s reputation, the Court has concluded that the protection of the New
York Times privilege should be available to publishers and broadcasters of defamatory falsehood concerning
public officials and public figures. We think that these decisions are correct, but we do not find their holdings
justified solely by reference to the interest of the press and broadcast media in immunity from liability. Rather,
we believe that the New York Times rule states an accommodation between this concern and the limited state
interest present in the context of libel actions brought by public persons. For the reasons stated below, we con-
clude that the state interest in compensating injury to the reputation of private individuals requires that a differ-

ent rule should obtain with respect to them ...

With that caveat we have no difficulty in distinguishing among defamation plaintiffs. The first remedy of any
victim of defamation is self-help — using available opportunities to contradict the lie or correct the error and
thereby to minimize its adverse impact on reputation. Public officials and public figures usually enjoy signifi-
cantly greater access to the channels of effective communication and hence have a more realistic opportunity to
counteract false statements than private individuals normally enjoy. Private individuals are therefore more vul-

nerable to injury, and the state interest in protecting them is correspondingly greater.

More important than the likelihood that private individuals will lack effective opportunities for rebuttal, there is
a compelling normative consideration underlying the distinction between public and private defamation plain-
tiffs. An individual who decides to seek governmental office must accept certain necessary consequences of that
involvement in public affairs. He runs the risk of closer public scrutiny than might otherwise be the case. And

society’s interest in the officers of government is not strictly limited to the formal discharge of official duties ...

Even if the foregoing generalities do not obtain in every instance, the communications media are entitled to act
on the assumption that public officials and public figures have voluntarily exposed themselves to increased risk
of injury from defamatory falsehood concerning them. No such assumption is justified with respect to a private
individual. He has not accepted public office or assumed an “influential role in ordering society.” Curtis Publish-
ing Co. v. Butts (1967). He has relinquished no part of his interest in the protection of his own good name, and
consequently he has a more compelling call on the courts for redress of injury inflicted by defamatory falsehood.
Thus, private individuals are not only more vulnerable to injury than public officials and public figures; they are

also more deserving of recovery.



LIBEL AND DEFAMATION | 85

For these reasons we conclude that the States should retain substantial latitude in their efforts to enforce a legal
remedy for defamatory falsehood injurious to the reputation of a private individual. ** * The “public or general
interest” test for determining the applicability of the New York Times standard to private defamation actions
inadequately serves both of the competing values at stake. On the one hand, a private individual whose reputa-
tion is injured by defamatory falsehood that does concern an issue of public or general interest has no recourse
unless he can meet the rigorous requirements of New York Times. This is true despite the factors that distinguish
the state interest in compensating private individuals from the analogous interest involved in the context of pub-
lic persons. On the other hand, a publisher or broadcaster of a defamatory error which a court deems unrelated
to an issue of public or general interest may be held liable in damages even if it took every reasonable precaution
to ensure the accuracy of its assertions. And liability may far exceed compensation for any actual injury to the
plaintiff, for the jury may be permitted to presume damages without proof of loss and even to award punitive

damages.

We hold that, so long as they do not impose liability without fault, the States may define for themselves the
appropriate standard of liability for a publisher or broadcaster of defamatory falsehood injurious to a private

individual ...

Notwithstanding our refusal to extend the New York Times privilege to defamation of private individuals,
respondent contends that we should affirm the judgment below on the ground that petitioner is either a public
official or a public figure. There is little basis for the former assertion. Several years prior to the present inci-
dent, petitioner had served briefly on housing committees appointed by the mayor of Chicago, but at the time of
publication he had never held any remunerative governmental position. Respondent admits this but argues that
petitioner’s appearance at the coroner’s inquest rendered him a “de facto public official.” Our cases recognize no
such concept. Respondent’s suggestion would sweep all lawyers under the New York Times rule as officers of the
court and distort the plain meaning of the “public official” category beyond all recognition. We decline to follow

it.

Respondent’s characterization of petitioner as a public figure raises a different question. That designation may
rest on either of two alternative bases. In some instances, an individual may achieve such pervasive fame or noto-
riety that he becomes a public figure for all purposes and in all contexts. More commonly, an individual volun-
tarily injects himself or is drawn into a particular public controversy and thereby becomes a public figure for a
limited range of issues. In either case such persons assume special prominence in the resolution of public ques-

tions.

Petitioner has long been active in community and professional affairs. He has served as an officer of local civic
groups and of various professional organizations, and he has published several books and articles on legal sub-
jects. Although petitioner was consequently well known in some circles, he had achieved no general fame or
notoriety in the community. None of the prospective jurors called at the trial had ever heard of petitioner prior
to this litigation, and respondent offered no proof that this response was atypical of the local population. We
would not lightly assume that a citizen’s participation in community and professional affairs rendered him a

public figure for all purposes. Absent clear evidence of general fame or notoriety in the community, and perva-
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sive involvement in the affairs of society, an individual should not be deemed a public personality for all aspects
of his life. It is preferable to reduce the public-figure question to a more meaningful context by looking to the

nature and extent of an individual’s participation in the particular controversy giving rise to the defamation.

In this context it is plain that petitioner was not a public figure ... We are persuaded that the trial court did not

err in refusing to characterize petitioner as a public figure for the purpose of this litigation.

We therefore conclude that the New York Times standard is inapplicable to this case and that the trial court erred
in entering judgment for respondent. Because the jury was allowed to impose liability without fault and was per-
mitted to presume damages without proof of injury, a new trial is necessary. We reverse and remand for further

proceedings in accord with this opinion.
It i5 s0 ordered.

Original excerpt in Ruthann Robson, First Amendment: Cases, Controversies, and Contexts, Published by CALI eLangdell
Press. Further excerpted by Rorie Solberg. Licensed under CC BY-NC-SA.

Hustler Magazine v. Falwell
485 U.S. 46 (1998)

Vote: 8-0
Decision: Reversed
Majority: Rehnquist, joined by Brennan, Marshall, Blackmun, Stevens, O’Connor, Scalia

Concurrence: White

Not participating: Kennedy
CHIEF JUSTICE REHNQUIST DELIVERED THE OPINION OF THE COURT.

Petitioner Hustler Magazine, Inc., is a magazine of nationwide circulation. Respondent Jerry Falwell, a nation-
ally known minister who has been active as a commentator on politics and public affairs, sued petitioner and its
publisher, petitioner Larry Flynt, to recover damages for invasion of privacy, libel, and intentional infliction of
emotional distress. The District Court directed a verdict against respondent on the privacy claim, and submitted
the other two claims to a jury. The jury found for petitioners on the defamation claim, but found for respondent
on the claim for intentional infliction of emotional distress and awarded damages. We now consider whether

this award is consistent with the First and Fourteenth Amendments of the United States Constitution.

The inside front cover of the November 1983 issue of Hustler Magazine featured a “parody” of an advertisement
for Campari Liqueur that contained the name and picture of respondent and was entitled “Jerry Falwell talks

about his first time.” This parody was modeled after actual Campari ads that included interviews with various
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celebrities about their “first times.” Although it was apparent by the end of each interview that this meant the
first time they sampled Campari, the ads clearly played on the sexual double entendre of the general subject of
“first times.” Copying the form and layout of these Campari ads, Hustler’s editors chose respondent as the fea-
tured celebrity and drafted an alleged “interview” with him in which he states that his “first time” was during a
drunken incestuous rendezvous with his mother in an outhouse. The Hustler parody portrays respondent and
his mother as drunk and immoral, and suggests that respondent is a hypocrite who preaches only when he is
drunk. In small print at the bottom of the page, the ad contains the disclaimer, “ad parody - not to be taken

seriously.” The magazine’s table of contents also lists the ad as “Fiction; Ad and Personality Parody.”

Soon after the November issue of Hustler became available to the public, respondent brought this diversity
action in the United States District Court for the Western District of Virginia against Hustler Magazine, Inc.,
Larry C. Flynt, and Flynt Distributing Co., Inc. Respondent stated in his complaint that publication of the
ad parody in Hustler entitled him to recover damages for libel, invasion of privacy, and intentional infliction
of emotional distress. The case proceeded to trial. At the close of the evidence, the District Court granted a
directed verdict for petitioners on the invasion of privacy claim. The jury then found against respondent on the
libel claim, specifically finding that the ad parody could not “reasonably be understood as describing actual facts
about [respondent] or actual events in which [he] participated.” The jury ruled for respondent on the inten-
tional infliction of emotional distress claim, however, and stated that he should be awarded $100,000 in compen-
satory damages, as well as $50,000 each in punitive damages from petitioners. Petitioners’ motion for judgment

notwithstanding the verdict was denied.

On appeal, the United States Court of Appeals for the Fourth Circuit affirmed the judgment against petitioners.
The court rejected petitioners’ argument that the “actual malice” standard of New York Times Co. v. Sulli-
van (1964), must be met before respondent can recover for emotional distress. The court agreed that because
respondent is concededly a public figure, petitioners are “entitled to the same level of first amendment protec-
tion in the claim for intentional infliction of emotional distress that they received in [respondent’s] claim for
libel.” But this does not mean that a literal application of the actual malice rule is appropriate in the context of an
emotional distress claim. * * * The Court of Appeals then went on to reject the contention that because the jury
found that the ad parody did not describe actual facts about respondent, the ad was an opinion that is protected
by the First Amendment. As the court put it, this was “irrelevant,” as the issue is “whether [the ad’s] publica-
tion was sufficiently outrageous to constitute intentional infliction of emotional distress.” Petitioners then filed
a petition for rehearing en banc, but this was denied by a divided court. Given the importance of the constitu-

tional issues involved, we granted certiorari.

This case presents us with a novel question involving First Amendment limitations upon a State’s authority to
protect its citizens from the intentional infliction of emotional distress. We must decide whether a public fig-
ure may recover damages for emotional harm caused by the publication of an ad parody offensive to him, and
doubtless gross and repugnant in the eyes of most. Respondent would have us find that a State’s interest in pro-
tecting public figures from emotional distress is sufficient to deny First Amendment protection to speech that is
patently offensive and is intended to inflict emotional injury, even when that speech could not reasonably have

been interpreted as stating actual facts about the public figure involved. This we decline to do.
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At the heart of the First Amendment is the recognition of the fundamental importance of the free flow of ideas
and opinions on matters of public interest and concern.”[T]he freedom to speak one’s mind is not only an
aspect of individual liberty — and thus a good unto itself — but also is essential to the common quest for truth
and the vitality of society as a whole.” Base Corp v. Consumers Union of United States, Inc. (1984). We have there-
fore been particularly vigilant to ensure that individual expressions of ideas remain free from governmentally
imposed sanctions. The First Amendment recognizes no such thing as a “false” idea. Gerzz v. Robert Welch, Inc.
(1974). As Justice Holmes wrote, “when men have realized that time has upset many fighting faiths, they may
come to believe even more than they believe the very foundations of their own conduct that the ultimate good
desired is better reached by free trade in ideas — that the best test of truth is the power of the thought to get itself

accepted in the competition of the market ...” Abrams v. United States (1919) (dissenting opinion).

The sort of robust political debate encouraged by the First Amendment is bound to produce speech that is crit-
ical of those who hold public office or those public figures who are “intimately involved in the resolution of

important public questions or, by reason of their fame, shape events in areas of concern to society at large.” * * *

Of course, this does not mean that any speech about a public figure is immune from sanction in the form of
damages. Since New York Times Co. v. Sullivan (1964), we have consistently ruled that a public figure may hold
a speaker liable for the damage to reputation caused by publication of a defamatory falsehood, but only if the
statement was made “with knowledge that it was false or with reckless disregard of whether it was false or not.”
Id. False statements of fact are particularly valueless; they interfere with the truth-secking function of the mar-
ketplace of ideas, and they cause damage to an individual’s reputation that cannot easily be repaired by counter
speech, however persuasive or effective. But even though falschoods have little value in and of themselves, they
are “nevertheless inevitable in free debate,” and a rule that would impose strict liability on a publisher for false
factual assertions would have an undoubted “chilling” effect on speech relating to public figures that does have
constitutional value. “Freedoms of expression require ‘breathing space.” This breathing space is provided by a
constitutional rule that allows public figures to recover for libel or defamation only when they can prove both

that the statement was false and that the statement was made with the requisite level of culpability.

Respondent argues, however, that a different standard should apply in this case because here the State seeks to
prevent not reputational damage, but the severe emotional distress suffered by the person who is the subject of
an offensive publication. In respondent’s view, and in the view of the Court of Appeals, so long as the utterance
was intended to inflict emotional distress, was outrageous, and did in fact inflict serious emotional distress, it is
of no constitutional import whether the statement was a fact or an opinion, or whether it was true or false. It is
the intent to cause injury that is the gravamen of the tort, and the State’s interest in preventing emotional harm

simply outweighs whatever interest a speaker may have in speech of this type.

Generally speaking, the law does not regard the intent to inflict emotional distress as one which should receive
much solicitude, and it is quite understandable that most if not all jurisdictions have chosen to make it civilly
culpable where the conduct in question is sufficiently “outrageous.” But in the world of debate about public
affairs, many things done with motives that are less than admirable are protected by the First Amendment. * * *
Thus, while such a bad motive may be deemed controlling for purposes of tort liability in other areas of the law,

we think the First Amendment prohibits such a result in the area of public debate about public figures.
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Were we to hold otherwise, there can be little doubt that political cartoonists and satirists would be subjected to
damages awards without any showing that their work falsely defamed its subject. Webster’s defines a caricature as
“the deliberately distorted picturing or imitating of a person, literary style, etc. by exaggerating features or man-
nerisms for satirical effect.” Webster’s New Unabridged Twentieth Century Dictionary of the English Language
275 (2d ed. 1979). The appeal of the political cartoon or caricature is often based on exploitation of unfortunate
physical traits or politically embarrassing events — an exploitation often calculated to injure the feelings of the
subject of the portrayal. The art of the cartoonist is often not reasoned or evenhanded, but slashing and one-

sided. One cartoonist expressed the nature of the art in these words:

“The political cartoon is a weapon of attack, of scorn and ridicule and satire; it is least effective when it tries to
pat some politician on the back. It is usually as welcome as a bee sting and is always controversial in some quar-
ters.” Long, The Political Cartoon: Journalism’s Strongest Weapon, The Quill 56, 57 (Nov. 1962).

Several famous examples of this type of intentionally injurious speech were drawn by Thomas Nast, probably
the greatest American cartoonist to date, who was associated for many years during the post-Civil War era with
Harper’s Weekly. In the pages of that publication Nast conducted a graphic vendetta against William M.”Boss”
Tweed and his corrupt associates in New York City’s “Tweed Ring.” It has been described by one historian of
the subject as “a sustained attack which in its passion and effectiveness stands alone in the history of American
graphic art.” M. Keller, The Art and Politics of Thomas Nast 177 (1968). Another writer explains that the suc-
cess of the Nast cartoon was achieved “because of the emotional impact of its presentation. It continuously goes

beyond the bounds of good taste and conventional manners.” C. Press, The Political Cartoon 251 (1981).

Despite their sometimes caustic nature, from the early cartoon portraying George Washington as an ass down
to the present day, graphic depictions and satirical cartoons have played a prominent role in public and political
debate. Nast’s castigation of the Tweed Ring, Walt McDougall’s characterization of Presidential candidate James
G. Blaine’s banquet with the millionaires at Delmonico’s as “The Royal Feast of Belshazzar,” and numerous
other efforts have undoubtedly had an effect on the course and outcome of contemporaneous debate. Lincoln’s
tall, gangling posture, Teddy Roosevelt’s glasses and teeth, and Franklin D. Roosevelt’s jutting jaw and cigarette
holder have been memorialized by political cartoons with an effect that could not have been obtained by the
photographer or the portrait artist. From the viewpoint of history, it is clear that our political discourse would

have been considerably poorer without them.

;Respondent contends, however, that the caricature in question here was so “outrageous” as to distinguish it
from more traditional political cartoons. There is no doubt that the caricature of respondent and his mother
published in Hustler is at best a distant cousin of the political cartoons described above, and a rather poor rela-
tion at that. If it were possible by laying down a principled standard to separate the one from the other, public
discourse would probably suffer little or no harm. But we doubt that there is any such standard, and we are quite
sure that the pejorative description “outrageous” does not supply one. “Outrageousness” in the area of political
and social discourse has an inherent subjectiveness about it which would allow a jury to impose liability on the
basis of the jurors’ tastes or views, or perhaps on the basis of their dislike of a particular expression. An “out-
rageousness” standard thus runs afoul of our longstanding refusal to allow damages to be awarded because the

speech in question may have an adverse emotional impact on the audience. * * *



90 | LIBEL AND DEFAMATION

Admittedly, these oft-repeated First Amendment principles, like other principles, are subject to limitations. * * *
But the sort of expression involved in this case does not seem to us to be governed by any exception to the general

First Amendment principles stated above.

We conclude that public figures and public officials may not recover for the tort of intentional infliction of emo-
tional distress by reason of publications such as the one here at issue without showing in addition that the pub-
lication contains a false statement of fact which was made with “actual malice,” i.e., with knowledge that the
statement was false or with reckless disregard as to whether or not it was true. This is not merely a “blind appli-
cation” of the New York Times standard, it reflects our considered judgment that such a standard is necessary to

give adequate “breathing space” to the freedoms protected by the First Amendment.

Here it is clear that respondent Falwell is a “public figure” for purposes of First Amendment law. The jury found
against respondent on his libel claim when it decided that the Hustler ad parody could not “reasonably be under-
stood as describing actual facts about [respondent] or actual events in which [he] participated.” The Court of
Appeals interpreted the jury’s finding to be that the ad parody “was not reasonably believable,” and in accor-
dance with our custom we accept this finding. Respondent is thus relegated to his claim for damages awarded by
the jury for the intentional infliction of emotional distress by “outrageous” conduct. But for reasons heretofore
stated this claim cannot, consistently with the First Amendment, form a basis for the award of damages when
the conduct in question is the publication of a caricature such as the ad parody involved here. The judgment of

the Court of Appeals is accordingly

Reversed.

Original excerpt in Ruthann Robson, First Amendment: Cases, Controversies, and Contexts, Published by CALI eLangdell
Press. Licensed under CC BY-NC-SA.
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Protection of the Press

Branzburg v. Hayes
480 U.S. 665 (1972)

Vote: 5-4
Decision: Affirmed
Majority: White, joined by Burger, Blackmun, Powell, Rehnquist

Concurrence: Powell

Dissent: Stewart, Marshall, Brennan, Douglas

OPINION OF THE COURT BY JUSTICE WHITE, ANNOUNCED BY THE CHIEF JUSTICE.

The issue in these cases is whether requiring newsmen to appear and testify before state or federal grand juries

abridges the freedom of speech and press guaranteed by the First Amendment. We hold that it does not.

[There were three consolidated cases: Branzburg was a reporter for the Louisville, Kentucky newspaper the
Courier-Journal, who published articles including his observations of people “synthesizing hashish from mari-
huana” and the “drug scene” in Kentucky; Pappas was a television reporter-photographer in Providence, Rhode
Island who gained entrance to a Black Panther headquarters waiting for a police raid that did not occur and did
not write about the incident; and Caldwell was a “reporter for the New York Times assigned to cover the Black

Panther Party” in Northern California. All three were subpoenaed by grand juries].

Petitioners Branzburg and Pappas and respondent Caldwell press First Amendment claims that may be simply
put: that to gather news it is often necessary to agree either not to identify the source of information published
or to publish only part of the facts revealed, or both; that if the reporter is nevertheless forced to reveal these
confidences to a grand jury, the source so identified and other confidential sources of other reporters will be
measurably deterred from furnishing publishable information, all to the detriment of the free flow of informa-
tion protected by the First Amendment. Although the newsmen in these cases do not claim an absolute privi-
lege against official interrogation in all circumstances, they assert that the reporter should not be forced either to
appear or to testify before a grand jury or at trial until and unless sufficient grounds are shown for believing that
the reporter possesses information relevant to a crime the grand jury is investigating, that the information the
reporter has is unavailable from other sources, and that the need for the information is sufficiently compelling to
override the claimed invasion of First Amendment interests occasioned by the disclosure. Principally relied upon
are prior cases emphasizing the importance of the First Amendment guarantees to individual development and
to our system of representative government, decisions requiring that official action with adverse impact on First

Amendment rights be justified by a public interest that is “compelling” or “paramount,” and those precedents
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establishing the principle that justifiable governmental goals may not be achieved by unduly broad means hav-
ing an unnecessary impact on protected rights of speech, press, or association. The heart of the claim is that the
burden on news gathering resulting from compelling reporters to disclose confidential information outweighs

any public interest in obtaining the information.

We do not question the significance of free speech, press, or assembly to the country’s welfare. Nor is it suggested
that news gathering does not qualify for First Amendment protection; without some protection for seeking out
the news, freedom of the press could be eviscerated. But these cases involve no intrusions upon speech or assem-
bly, no prior restraint or restriction on what the press may publish, and no express or implied command that
the press publish what it prefers to withhold. No exaction or tax for the privilege of publishing, and no penalty,
civil or criminal, related to the content of published material is at issue here. The use of confidential sources by
the press is not forbidden or restricted; reporters remain free to seek news from any source by means within the
law. No attempt is made to require the press to publish its sources of information or indiscriminately to disclose

them on request.

The sole issue before us is the obligation of reporters to respond to grand jury subpoenas as other citizens do and
to answer questions relevant to an investigation into the commission of crime. Citizens generally are not consti-
tutionally immune from grand jury subpoenas; and neither the First Amendment nor any other constitutional
provision protects the average citizen from disclosing to a grand jury information that he has received in confi-
dence. The claim is, however, that reporters are exempt from these obligations because if forced to respond to
subpoenas and identify their sources or disclose other confidences, their informants will refuse or be reluctant
to furnish newsworthy information in the future. This asserted burden on news gathering is said to make com-

pelled testimony from newsmen constitutionally suspect and to require a privileged position for them.

*** The prevailing view is that the press is not free to publish with impunity everything and anything it desires
to publish. Although it may deter or regulate what is said or published, the press may not circulate knowing or
reckless falsehoods damaging to private reputation without subjecting itself to liability for damages, including

punitive damages, or even criminal prosecution. * * *

Despite the fact that news gathering may be hampered, the press is regularly excluded from grand jury proceed-
ings, our own conferences, the meetings of other official bodies gathered in executive session, and the meetings of
private organizations. Newsmen have no constitutional right of access to the scenes of crime or disaster when the
general public is excluded, and they may be prohibited from attending or publishing information about trials if

such restrictions are necessary to assure a defendant a fair trial before an impartial tribunal. * **

It is thus not surprising that the great weight of authority is that newsmen are not exempt from the normal duty
of appearing before a grand jury and answering questions relevant to a criminal investigation. At common law,
courts consistently refused to recognize the existence of any privilege authorizing a newsman to refuse to reveal

confidential information to a grand jury. * * *

A number of States have provided newsmen a statutory privilege of varying breadth, but the majority have not

done so, and none has been provided by federal statute. Until now the only testimonial privilege for unofficial
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witnesses that is rooted in the Federal Constitution is the Fifth Amendment privilege against compelled self-
incrimination. We are asked to create another by interpreting the First Amendment to grant newsmen a testi-

monial privilege that other citizens do not enjoy. This we decline to do. * * *
MR. JUSTICE POWELL, concurring.

I add this brief statement to emphasize what seems to me to be the limited nature of the Court’s holding. The
Court does not hold that newsmen, subpoenaed to testify before a grand jury, are without constitutional rights
with respect to the gathering of news or in safeguarding their sources. Certainly, we do not hold, as suggested
in Mr. Justice Stewart’s dissenting opinion, that state and federal authorities are free to “annex” the news media
as “an investigative arm of government.” The solicitude repeatedly shown by this Court for First Amendment
freedoms should be sufficient assurance against any such effort, even if one seriously believed that the media -

properly free and untrammeled in the fullest sense of these terms — were not able to protect themselves.

As indicated in the concluding portion of the opinion, the Court states that no harassment of newsmen will be
tolerated. If a newsman believes that the grand jury investigation is not being conducted in good faith he is not
without remedy. Indeed, if the newsman is called upon to give information bearing only a remote and tenuous
relationship to the subject of the investigation, or if he has some other reason to believe that his testimony impli-
cates confidential source relationships without a legitimate need of law enforcement, he will have access to the
court on a motion to quash and an appropriate protective order may be entered. The asserted claim to privilege
should be judged on its facts by the striking of a proper balance between freedom of the press and the obligation
of all citizens to give relevant testimony with respect to criminal conduct. The balance of these vital constitu-
tional and societal interests on a case-by-case basis accords with the tried and traditional way of adjudicating such

. 1
questions.

In short, the courts will be available to newsmen under circumstances where legitimate First Amendment inter-

ests require protection.
MR. JUSTICE DOUGLAS, dissenting.

*** The starting point for decision pretty well marks the range within which the end result lies. The New York

Times, whose reporting functions are at issue here, takes the amazing position that First Amendment rights are

. Itis to be remembered that Caldwell asserts a constitutional privilege not even to appear before the grand jury unless a court decides
that the Government has made a showing that meets the three preconditions specified in the dissenting opinion of Mr. Justice Stewart.
To be sure, this would require a "balancing” of interests by the court, but under circumstances and constraints significantly different
from the balancing that will be appropriate under the court’s decision. The newsman witness, like all other witnesses, will have to
appear; he will not be in a position to litigate at the threshold the State's very authority to subpoena him. Moreover, absent the constitu-
tional preconditions that Caldwell and that dissenting opinion would impose as heavy burdens of proof to be carried by the State, the
court - when called upon to protect a newsman from improper or prejudicial questioning - would be free to balance the competing
interests on their merits in the particular case. The new constitutional rule endorsed by that dissenting opinion would, as a practical
matter, defeat such a fair balancing and the essential societal interest in the detection and prosecution of crime would be heavily subor-

dinated.
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to be balanced against other needs or conveniences of government. My belief is that all of the “balancing” was
done by those who wrote the Bill of Rights. By casting the First Amendment in absolute terms, they repudiated
the timid, watered-down, emasculated versions of the First Amendment which both the Government and the

New York Times advance in the case. * * *

I'see no way of making mandatory the disclosure of a reporter’s confidential source of the information on which

he bases his news story.

The press has a preferred position in our constitutional scheme, not to enable it to make money, not to set news-
men apart as a favored class, but to bring fulfillment to the public’s right to know. The right to know is crucial
to the governing powers of the people, to paraphrase Alexander Meiklejohn. Knowledge is essential to informed

decisions. ** *

*** A reporter is no better than his source of information. Unless he has a privilege to withhold the identity
of his source, he will be the victim of governmental intrigue or aggression. If he can be summoned to testify in
secret before a grand jury, his sources will dry up and the attempted exposure, the effort to enlighten the pub-
lic, will be ended. If what the Court sanctions today becomes settled law, then the reporter’s main function in
American society will be to pass on to the public the press releases which the various departments of government

issue. * * *

MR. JUSTICE STEWART, with whom MR. JUSTICE BRENNAN and MR. JUSTICE MARSHALL join,

dissenting.

The Court’s crabbed view of the First Amendment reflects a disturbing insensitivity to the critical role of an
independent press in our society. The question whether a reporter has a constitutional right to a confidential
relationship with his source is of first impression here, but the principles that should guide our decision are as
basic as any to be found in the Constitution. While Mr. Justice Powell’s enigmatic concurring opinion gives
some hope of a more flexible view in the future, the Court in these cases holds that a newsman has no First
Amendment right to protect his sources when called before a grand jury. The Court thus invites state and fed-
eral authorities to undermine the historic independence of the press by attempting to annex the journalistic
profession as an investigative arm of government. Not only will this decision impair performance of the press’
constitutionally protected functions, but it will, I am convinced, in the long run harm rather than help the

administration of justice.
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* X X

[W]hen a reporter is asked to appear before a grand jury and reveal confidences, I would hold that the gov-
ernment must (1) show that there is probable cause to believe that the newsman has information that is clearly
relevant to a specific probable violation of law; (2) demonstrate that the information sought cannot be obtained
by alternative means less destructive of First Amendment rights; and (3) demonstrate a compelling and overrid-

ing interest in the information.

Original excerpt in Ruthann Robson, First Amendment: Cases, Controversies, and Contexts, Published by CALI eLangdell
Press. Licensed under CC BY-NC-SA.

Zurcher v. Stanford Daily
436 U.S. 547 (1978)

Vote: 5-3
Decision: Reversed
Majority: White, joined by Burger, Blackmun, Powell, Rehnquist

Dissent: Stevens, joined by Brennan, Marshall

MR. JUSTICE WHITE DELIVERED THE OPINION OF THE COURT.

On Sunday, April 11, a special edition of the Stanford Daily (Daily), a student newspaper published at Stanford
University, carried articles and photographs devoted to the hospital protest and the violent clash between
demonstrators and police. The photographs carried the byline of a Daily staff member and indicated that he had
been at the east end of the hospital hallway where he could have photographed the assault on the nine officers.
The next day, the Santa Clara County District Attorney’s Office secured a warrant from the Municipal Court
for an immediate search of the Daily’s offices for negatives, film, and pictures showing the events and occurrences
at the hospital on the evening of April 9. The warrant issued on a finding of “just, probable and reasonable cause
for believing that: Negatives and photographs and films, evidence material and relevant to the identity of the
perpetrators of felonies, to wit, Battery on a Peace Officer, and Assault with Deadly Weapon, will be located [on
the premises of the Daily].” App. 31-32. The warrant afidavit contained no allegation or indication that mem-

bers of the Daily staff were in any way involved in unlawful acts at the hospital.

The search pursuant to the warrant was conducted later that day by four police officers and took place in the
presence of some members of the Daily staff. The Daily’s photographic laboratories, filing cabinets, desks, and
wastepaper baskets were searched. Locked drawers and rooms were not opened. The officers apparently had

opportunity to read notes and correspondence during the search; but, contrary to claims of the staff, the officers
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denied that they had exceeded the limits of the warrant. They had not been advised by the staff that the areas
they were searching contained confidential materials. The search revealed only the photographs that had already

been published on April 11, and no materials were removed from the Daily’s office.

A month later the Daily and various members of its staff, respondents here, brought a civil action in the United
States District Court for the Northern District of California seeking declaratory and injunctive relief under 42
U. S. C. § 1983 against the police officers who conducted the search, the chief of police, the district attorney
and one of his deputies, and the judge who had issued the warrant. The complaint alleged that the search of the
Daily’s office had deprived respondents under color of state law of rights secured to them by the First, Fourth,

and Fourteenth Amendments of the United States Constitution ...

The issue here is how the Fourth Amendment is to be construed and applied to the “third party” search, the
recurring situation where state authorities have probable cause to believe that fruits, instrumentalities, or other
evidence of crime is located on identified property but do not then have probable cause to believe that the owner

or possessor of the property is himself implicated in the crime that has occurred or is occurring ...

Because the State’s interest in enforcing the criminal law and recovering evidence is the same whether the third
party is culpable or not, the premise of the District Court’s holding appears to be that state entitlement to a
search warrant depends on the culpability of the owner or possessor of the place to be searched and on the State’s
right to arrest him. The cases are to the contrary ... the central purpose of the Fourth Amendment was seen to
be the protection of the individual against official searches for evidence to convict him of a crime. Entries upon
property for civil purposes, where the occupant was suspected of no criminal conduct whatsoever, involved a
more peripheral concern and the less intense “right to be secure from intrusion into personal privacy.” Frank v.
Maryland (1959). Such searches could proceed without warrant, as long as the State’s interest was sufficiently
substantial. Under this view, the Fourth Amendment was more protective where the place to be searched was
occupied by one suspected of crime and the search was for evidence to use against him ... held that a warrant is
required where entry is sought for civil purposes, as well as when criminal law enforcement is involved. Neither
case, however, suggested that to secure a search warrant the owner or occupant of the place to be inspected or
searched must be suspected of criminal involvement. Indeed, both cases held that a less stringent standard of

probable cause is acceptable where the entry is not to secure evidence of crime against the possessor ...

The critical element in a reasonable search is not that the owner of the property is suspected of crime but that
there is reasonable cause to believe that the specific “things” to be searched for and seized are located on the prop-

erty to which entry is sought ...

Against this background, it is untenable to conclude that property may not be searched unless its occupant is
reasonably suspected of crime and is subject to arrest ... As we understand the structure and language of the
Fourth Amendment and our cases expounding it, valid warrants to search property may be issued when it is sat-
isfactorily demonstrated to the magistrate that fruits, instrumentalities, or evidence of crime is located on the
premises. The Fourth Amendment has itself struck the balance between privacy and public need, and there is no

occasion or justification for a court to revise the Amendment and strike a new balance by denying the search war-
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rant in the circumstances present here and by insisting that the investigation proceed by subpoena duces tecum [a
writ ordering a person to attend court and bring relevant documents], whether on the theory that the latter is a

less intrusive alternative or otherwise.

This is not to question that “reasonableness” is the overriding test of compliance with the Fourth Amendment
or to assert that searches, however or whenever executed, may never be unreasonable if supported by a warrant
issued on probable cause and properly identifying the place to be searched and the property to be seized. We do
hold, however, that the courts may not, in the name of Fourth Amendment reasonableness, prohibit the States
from issuing warrants to search for evidence simply because the owner or possessor of the place to be searched is

not then reasonably suspected of criminal involvement ...

In any event, the reasons presented by the District Court and adopted by the Court of Appeals for arriving at
its remarkable conclusion do not withstand analysis. First, as we have said, it is apparent that whether the third-
party occupant is suspect or not, the State’s interest in enforcing the criminal law and recovering the evidence
remains the same; and it is the seeming innocence of the property owner that the District Court relied on to
foreclose the warrant to search. But, as respondents themselves now concede, if the third party knows that con-
traband or other illegal materials are on his property, he is sufficiently culpable to justify the issuance of a search
warrant. Similarly, if his ethical stance is the determining factor, it seems to us that whether or not he knows that
the sought after articles are secreted on his property and whether or not he knows that the articles are in fact the
fruits, instrumentalities, or evidence of crime, he will be so informed when the search warrant is served, and it
is doubtful that he should then be permitted to object to the search, to withhold, if it is there, the evidence of
crime reasonably believed to be possessed by him or secreted on his property, and to forbid the search and insist

that the officers serve him with a subpoena duces tecum.

Second, we are unpersuaded that the District Court’s new rule denying search warrants against third parties and
insisting on subpoenas would substantially further privacy interests without seriously undermining law enforce-
ment efforts. Because of the fundamental public interest in implementing the criminal law, the search warrant,
a heretofore effective and constitutionally acceptable enforcement tool, should not be suppressed on the basis
of surmise and without solid evidence supporting the change ... [S]earch warrants are often employed early in
an investigation, perhaps before the identity of any likely criminal and certainly before all the perpetrators are or
could be known. The seemingly blameless third party in possession of the fruits or evidence may not be inno-
cent at all; and if he is, he may nevertheless be so related to or so sympathetic with the culpable that he cannot
be relied upon to retain and preserve the articles that may implicate his friends, or at least not to notify those
who would be damaged by the evidence that the authorities are aware of its location. In any event, it is likely that
the real culprits will have access to the property, and the delay involved in employing the subpoena duces tecum,
offering as it does the opportunity to litigate its validity, could easily result in the disappearance of the evidence,

whatever the good faith of the third party.

Forbidding the warrant and insisting on the subpoena instead when the custodian of the object of the search
is not then suspected of crime, involves hazards to criminal investigation much more serious than the District
Court believed ... At the very least, the burden of justifying a major revision of the Fourth Amendment has not

been carried.
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We are also not convinced that the net gain to privacy interests by the District Court’s new rule would be worth
the candle. In the normal course of events, search warrants are more difficult to obtain than subpoenas, since
the latter do not involve the judiciary and do not require proof of probable cause. Where, in the real world, sub-
poenas would suffice, it can be expected that they will be employed by the rational prosecutor. On the other
hand, when choice is available under local law and the prosecutor chooses to use the search warrant, it is unlikely
that he has needlessly selected the more difficult course. His choice is more likely to be based on the solid belief,
arrived at through experience but difficult, if not impossible, to sustain in a specific case, that the warranted

search is necessary to secure and to avoid the destruction of evidence ...

Neither the Fourth Amendment nor the cases requiring consideration of First Amendment values in issuing
search warrants, however, call for imposing the regime ordered by the District Court. Aware of the long struggle
between Crown and press and desiring to curb unjustified official intrusions, the Framers took the enormously
important step of subjecting searches to the test of reasonableness and to the general rule requiring search war-
rants issued by neutral magistrates. They nevertheless did not forbid warrants where the press was involved, did
not require special showings that subpoenas would be impractical, and did not insist that the owner of the place
to be searched, if connected with the press, must be shown to be implicated in the offense being investigated.
Further, the prior cases do no more than insist that the courts apply the warrant requirements with particu-
lar exactitude when First Amendment interests would be endangered by the search. As we see it, no more than
this is required where the warrant requested is for the seizure of criminal evidence reasonably believed to be on
the premises occupied by a newspaper. Properly administered, the preconditions for a warrant-probable cause,
specificity with respect to the place to be searched and the things to be seized, and overall reasonableness-should
afford sufficient protection against the harms that are assertedly threatened by warrants for searching newspaper

offices ...

We note finally that if the evidence sought by warrant is sufficiently connected with the crime to satisfy the
probable cause requirement, it will very likely be sufficiently relevant to justify a subpoena and to withstand a
motion to quash. Further, Fifth Amendment and state shield-law objections that might be asserted in opposi-
tion to compliance with a subpoena are largely irrelevant to determining the legality of a search warrant under
the Fourth Amendment. Of course, the Fourth Amendment does not prevent or advise against legislative or
executive efforts to establish non constitutional protections against possible abuses of the search warrant proce-
dure, but we decline to reinterpret the Amendment to impose a general constitutional barrier against warrants
to search newspaper premises, to require resort to subpoenas as a general rule, or to demand prior notice and

hearing in connection with the issuance of search warrants ...
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We accordingly reject the reasons given by the District Court and adopted by the Court of Appeals for holding
the search for photographs at the Stanford Daily to have been unreasonable within the meaning of the Fourth
Amendment and in violation of the First Amendment. Nor has anything else presented here persuaded us that

the Amendments forbade this search.
It follows that the judgment of the Court of Appeals is reversed.

So ordered.

Excerpted by Kimberly Clairmont
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Sheppard v. Maxwell
384 U.S. 333 (1966)

Vote: 8-1
Decision: Reversed

Majority: Clark, joined by Brennan, Harlan, Stewart, White, Douglas, Fortas, Warren
Dissent: Black

[JUSTICE BLACK DISSENTED WITHOUT OPINION.]
JUSTICE CLARK DELIVERED THE OPINION OF THE COURT.

This federal habeas corpus application involves the question whether Sheppard was deprived of a fair trial in his
state conviction for the second-degree murder of his wife because of the trial judge’s failure to protect Sheppard

sufficiently from the massive, pervasive and prejudicial publicity that attended his prosecution ...

Marilyn Sheppard, petitioner’s pregnant wife, was bludgeoned to death in the upstairs bedroom of their
lakeshore home in Bay Village, Ohio, a suburb of Cleveland ... [on July 4, 1954] ...

From the outset, officials focused suspicion on Sheppard. After a search of the house and premises on the morn-
ing of the tragedy, Dr. Gerber, the Coroner, is reported — and it is undenied — to have told his men, “Well, it
is evident the doctor did this, so let’s go get the confession out of him.” He proceeded to interrogate and exam-
ine Sheppard while the latter was under sedation in his hospital room. On the same occasion, the Coroner was
given the clothes Sheppard wore at the time of the tragedy, together with the personal items in them. Later that,
afternoon Chief Eaton and two Cleveland police officers interrogated Sheppard at some length, confronting him
with evidence, and demanding explanations. Asked by Officer Shotke to take a lie detector test, Sheppard said he
would if it were reliable. Shotke replied that it was “infallible,” and “you might as well tell us all about it now.”
At the end of the interrogation, Shotke told Sheppard: “I think you killed your wife.” Still later in the same after-
noon, a physician sent by the Coroner was permitted to make a detailed examination of Sheppard. Until the
Coroner’s inquest on July 22, at which time he was subpoenaed, Sheppard made himself available for frequent

and extended questioning without the presence of an attorney.

On July 7, the day of Marilyn Sheppard’s funeral, a newspaper story appeared in which Assistant County Attor-
ney Mahon - later the chief prosecutor of Sheppard — sharply criticized the refusal of the Sheppard family to
permit his immediate questioning. From there on headline stories repeatedly stressed Sheppard’s lack of coop-
eration with the police and other officials. Under the headline “Testify Now In Death, Bay Doctor Is Ordered,”
one story described a visit by Coroner Gerber and four police officers to the hospital on July 8. When Shep-
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pard insisted that his lawyer be present, the Coroner wrote out a subpoena and served it on him. Sheppard then
agreed to submit to questioning without counsel and the subpoena was torn up. The officers questioned him
for several hours. On July 9, Sheppard, at the request of the Coroner, re-enacted the tragedy at his home before
the Coroner, police officers, and a group of newsmen, who apparently were invited by the Coroner. The home
was locked so that Sheppard was obliged to wait outside until the Coroner arrived. Sheppard’s performance
was reported in detail by the news media along with photographs. The newspapers also played up Sheppard’s
refusal to take a lie detector test and “the protective ring” thrown up by his family. Front-page newspaper head-
lines announced on the same day that “Doctor Balks At Lie Test; Retells Story.” A column opposite that story
contained an “exclusive” interview with Sheppard headlined: ““Loved My Wife, She Loved Me,” Sheppard Tells
News Reporter.” The next day, another headline story disclosed that Sheppard had “again late yesterday refused
to take a lie detector test” and quoted an Assistant County Attorney as saying that “at the end of a nine-hour
questioning of Dr. Sheppard, I felt he was now ruling [a test] out completely.” But subsequent newspaper arti-
cles reported that the Coroner was still pushing Sheppard for a lie detector test. More stories appeared when

Sheppard would not allow authorities to inject him with “truth serum.”

On the 20th, the “editorial artillery” opened fire with a front-page charge that somebody is “getting away with
murder.” The editorial attributed the ineptness of the investigation to “friendships, relationships, hired lawyers,
a husband who ought to have been subjected instantly to the same third-degree to which any other person under
similar circumstances is subjected. ...” The following day, July 21, another page-one editorial was headed: “Why
No Inquest? Do It Now, Dr. Gerber.” The Coroner called an inquest the same day and subpoenaed Sheppard. It
was staged the next day in a school gymnasium; the Coroner presided with the County Prosecutor as his advisor
and two detectives as bailiffs. In the front of the room was a long table occupied by reporters, television and radio
personnel, and broadcasting equipment. The hearing was broadcast with live microphones placed at the Coro-
ner’s seat and the witness stand. A swarm of reporters and photographers attended. Sheppard was brought into
the room by police who searched him in full view of several hundred spectators. Sheppard’s counsel were present
during the three-day inquest but were not permitted to participate. When Sheppard’s chief counsel attempted
to place some documents in the record, he was forcibly ejected from the room by the Coroner, who received
cheers, hugs, and kisses from ladies in the audience. Sheppard was questioned for five and one-half hours about
his actions on the night of the murder, his married life, and a love affair with Susan Hayes. At the end of the

hearing the Coroner announced that he “could” order Sheppard held for the grand jury, but did not do so.

Throughout this period the newspapers emphasized evidence that tended to incriminate Sheppard and pointed
out discrepancies in his statements to authorities. At the same time, Sheppard made many public statements to
the press and wrote feature articles asserting his innocence. During the inquest on July 26, a headline in large
type stated: “Kerr [Captain of the Cleveland Police] Urges Sheppard’s Arrest.” In the story, Detective McArthur
“disclosed that scientific tests at the Sheppard home have definitely established that the killer washed oft a trail
of blood from the murder bedroom to the downstairs section,” a circumstance casting doubt on Sheppard’s
accounts of the murder. No such evidence was produced at trial. The newspapers also delved into Sheppard’s

personal life. Articles stressed his extramarital love affairs as a motive for the crime. The newspapers portrayed
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Sheppard as a Lothario, fully explored his relationship with Susan Hayes, and named a number of other women
who were allegedly involved with him. The testimony at trial never showed that Sheppard had any illicit relation-

ships besides the one with Susan Hayes.

On July 28, an editorial entitled “Why Don’t Police Quiz Top Suspect” demanded that Sheppard be taken to

police headquarters. It described him in the following language:

“Now proved under oath to be a liar, still free to go about his business, shielded by his family, protected by a
smart lawyer who has made monkeys of the police and authorities, carrying a gun part of the time, left free to do

whatever he pleases. ...”

A front-page editorial on July 30 asked: “Why Isn’t Sam Sheppard in Jail?” It was later titled “Quit Stalling —
Bring Him In.” After calling Sheppard “the most unusual murder suspect ever seen around these parts” the
article said that “[e]xcept for some superficial questioning during Coroner Sam Gerber’s inquest he has been
scot-free of any official grilling. ...” It asserted that he was “surrounded by an iron curtain of protection [and]

concealment.”

That night at 10 o’clock Sheppard was arrested at his father’s home on a charge of murder. He was taken to
the Bay Village City Hall where hundreds of people, newscasters, photographers and reporters were awaiting his
arrival. He was immediately arraigned — having been denied a temporary delay to secure the presence of counsel
— and bound over to the grand jury ... the Court has also pointed out that “[I]egal trials are not like elections, to
be won through the use of the meeting-hall, the radio, and the newspaper.” And the Court has insisted that no
one be punished for a crime without “a charge fairly made and fairly tried in a public tribunal free of prejudice,
passion, excitement, and tyrannical power.” “Freedom of discussion should be given the widest range compati-
ble with the essential requirement of the fair and orderly administration of justice.” But it must not be allowed
to divert the trial from the “very purpose of a court system ... to adjudicate controversies, both criminal and civil,
in the calmness and solemnity of the courtroom according to legal procedures.” Among these “legal procedures”

is the requirement that the jury’s verdict be based on evidence received in open court, not from outside sources

Sheppard was not granted a change of venue to a locale away from where the publicity originated; nor was his

jury sequestered ... Sheppard jurors were subjected to newspaper, radio and television coverage of the trial while

not taking part in the proceedings. They were allowed to go their separate ways outside of the courtroom, with-
) &«

out adequate directions not to read or listen to anything concerning the case. The judge’s “admonitions” at the

beginning of the trial are representative ...

At intervals during the trial, the judge simply repeated his “suggestions” and “requests” that the jurors not
expose themselves to comment upon the case. Moreover, the jurors were thrust into the role of celebrities by the
judge’s failure to insulate them from reporters and photographers. The numerous pictures of the jurors, with
their addresses, which appeared in the newspapers before and during the trial itself exposed them to expressions
of opinion from both cranks and friends. The fact that anonymous letters had been received by prospective

jurors should have made the judge aware that this publicity seriously threatened the jurors’ privacy ...
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Sheppard stood indicted for the murder of his wife; the State was demanding the death penalty. For months the
virulent publicity about Sheppard and the murder had made the case notorious. Charges and countercharges
were aired in the news media besides those for which Sheppard was called to trial ... The inquest was televised
live from a high school gymnasium seating hundreds of people. Furthermore, the trial began two weeks before
a hotly contested election at which both Chief Prosecutor Mahon and Judge Blythin were candidates for judge-
ships.

While we cannot say that Sheppard was denied due process by the judge’s refusal to take precautions against the
influence of pretrial publicity alone, the court’s later rulings must be considered against the setting in which the
trial was held. In light of this background, we believe that the arrangements made by the judge with the news
media caused Sheppard to be deprived of that “judicial serenity and calm to which [he] was entitled.” Estes v.
Texas (1965). The fact is that bedlam reigned at the courthouse during the trial and newsmen took over practi-
cally the entire courtroom, hounding most of the participants in the trial, especially Sheppard. At a temporary
table within a few feet of the jury box and counsel table sat some 20 reporters staring at Sheppard and taking
notes. The erection of a press table for reporters inside the bar is unprecedented. The bar of the court is reserved
for counsel, providing them a safe place in which to keep papers and exhibits, and to confer privately with client
and co-counsel. It is designed to protect the witness and the jury from any distractions, intrusions or influences,
and to permit bench discussions of the judge’s rulings away from the hearing of the public and the jury. Having
assigned almost all of the available seats in the courtroom to the news media the judge lost his ability to super-
vise that environment. The movement of the reporters in and out of the courtroom caused frequent confusion
and disruption of the trial. And the record reveals constant commotion within the bar. Moreover, the judge gave
the throng of newsmen gathered in the corridors of the courthouse absolute free rein. Participants in the trial,
including the jury, were forced to run a gantlet of reporters and photographers each time they entered or left the
courtroom. The total lack of consideration for the privacy of the jury was demonstrated by the assignment to
a broadcasting station of space next to the jury room on the floor above the courtroom, as well as the fact that

jurors were allowed to make telephone calls during their five-day deliberation.

There can be no question about the nature of the publicity which surrounded Sheppard’s trial ... Indeed, every
court that has considered this case, save the court that tried it, has deplored the manner in which the news media

inflamed and prejudiced the public.

Much of the material printed or broadcast during the trial was never heard from the witness stand, such as the
charges that Sheppard had purposely impeded the murder investigation and must be guilty since he had hired a
prominent criminal lawyer; that Sheppard was a perjurer; that he had sexual relations with numerous women;
that his slain wife had characterized him as a “Jekyll-Hyde”; that he was “a bare-faced liar” because of his testi-
mony as to police treatment; and, finally, that a woman convict claimed Sheppard to be the father of her illegiti-
mate child. As the trial progressed, the newspapers summarized and interpreted the evidence, devoting particular
attention to the material that incriminated Sheppard, and often drew unwarranted inferences from testimony.
At one point, a front-page picture of Mrs. Sheppard’s blood-stained pillow was published after being “doctored”

to show more clearly an alleged imprint of a surgical instrument.

Nor is there doubt that this deluge of publicity reached at least some of the jury ...
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The court’s fundamental error is compounded by the holding that it lacked power to control the publicity about
the trial. From the very inception of the proceedings the judge announced that neither he nor anyone else could
restrict prejudicial news accounts. And he reiterated this view on numerous occasions. Since he viewed the news
media as his target, the judge never considered other means that are often utilized to reduce the appearance of
prejudicial material and to protect the jury from outside influence. We conclude that these procedures would
have been sufhicient to guarantee Sheppard a fair trial and so do not consider what sanctions might be available

against a recalcitrant press nor the charges of bias now made against the state trial judge.

The carnival atmosphere at trial could easily have been avoided since the courtroom and courthouse premises
are subject to the control of the court. As we stressed in Estes, the presence of the press at judicial proceedings
must be limited when it is apparent that the accused might otherwise be prejudiced or disadvantaged. Bearing in
mind the massive pretrial publicity, the judge should have adopted stricter rules governing the use of the court-
room by newsmen, as Sheppard’s counsel requested. The number of reporters in the courtroom itself could have
been limited at the first sign that their presence would disrupt the trial. They certainly should not have been
placed inside the bar. Furthermore, the judge should have more closely regulated the conduct of newsmen in the
courtroom. For instance, the judge belatedly asked them not to handle and photograph trial exhibits lying on

the counsel table during recesses.

Secondly, the court should have insulated the witnesses. All of the newspapers and radio stations apparently
interviewed prospective witnesses at will, and in many instances disclosed their testimony. A typical example was
the publication of numerous statements by Susan Hayes, before her appearance in court, regarding her love affair
with Sheppard. Although the witnesses were barred from the courtroom during the trial the full verbatim testi-

mony was available to them in the press. This completely nullified the judge’s imposition of the rule.

Thirdly, the court should have made some effort to control the release of leads, information, and gossip to the
press by police officers, witnesses, and the counsel for both sides. Much of the information thus disclosed was
inaccurate, leading to groundless rumors and confusion. That the judge was aware of his responsibility in this
respect may be seen from his warning to Steve Sheppard, the accused’s brother, who had apparently made public

statements in an attempt to discredit testimony for the prosecution ...

Defense counsel immediately brought to the court’s attention the tremendous amount of publicity in the Cleve-
land press that “misrepresented entirely the testimony” in the case. Under such circumstances, the judge should
have at least warned the newspapers to check the accuracy of their accounts. And it is obvious that the judge
should have further sought to alleviate this problem by imposing control over the statements made to the news
media by counsel, witnesses, and especially the Coroner and police officers. The prosecution repeatedly made
evidence available to the news media which was never offered in the trial. Much of the “evidence” disseminated
in this fashion was clearly inadmissible. The exclusion of such evidence in court is rendered meaningless when
news media make it available to the public. For example, the publicity about Sheppard’s refusal to take a lie detec-
tor test came directly from police officers and the Coroner. The story that Sheppard had been called a “Jekyll-

Hyde” personality by his wife was attributed to a prosecution witness. No such testimony was given. The further
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report that there was “a ‘bombshell witness’ on tap” who would testify as to Sheppard’s “fiery temper” could
only have emanated from the prosecution. Moreover, the newspapers described in detail clues that had been

found by the police, but not put into the record.

The fact that many of the prejudicial news items can be traced to the prosecution, as well as the defense, aggra-
vates the judge’s failure to take any action. Effective control of these sources — concededly within the court’s
power — might well have prevented the divulgence of inaccurate information, rumors, and accusations that made

up much of the inflammatory publicity, at least after Sheppard’s indictment.

Being advised of the great public interest in the case, the mass coverage of the press, and the potential prejudicial
impact of publicity, the court could also have requested the appropriate city and county officials to promulgate a
regulation with respect to dissemination of information about the case by their employees. In addition, reporters
who wrote or broadcast prejudicial stories, could have been warned as to the impropriety of publishing material
not introduced in the proceedings. The judge was put on notice of such events by defense counsel’s complaint
about the WHK broadcast on the second day of trial. In this manner, Sheppard’s right to a trial free from outside
interference would have been given added protection without corresponding curtailment of the news media.
Had the judge, the other officers of the court, and the police placed the interest of justice first, the news media
would have soon learned to be content with the task of reporting the case as it unfolded in the courtroom - not

pieced together from extrajudicial statements.

From the cases coming here we note that unfair and prejudicial news comment on pending trials has become
increasingly prevalent. Due process requires that the accused receive a trial by an impartial jury free from outside
influences. Given the pervasiveness of modern communications and the difficulty of effacing prejudicial public-
ity from the minds of the jurors, the trial courts must take strong measures to ensure that the balance is never
weighed against the accused. And appellate tribunals have the duty to make an independent evaluation of the
circumstances. Of course, there is nothing that proscribes the press from reporting events that transpire in the
courtroom. But where there is a reasonable likelihood that prejudicial news prior to trial will prevent a fair trial,
the judge should continue the case until the threat abates, or transfer it to another county not so permeated
with publicity. In addition, sequestration of the jury was something the judge should have raised sua sponte with
counsel. If publicity during the proceedings threatens the fairness of the trial, a new trial should be ordered. But
we must remember that reversals are but palliatives; the cure lies in those remedial measures that will prevent the
prejudice at its inception. The courts must take such steps by rule and regulation that will protect their processes
from prejudicial outside interferences. Neither prosecutors, counsel for defense, the accused, witnesses, court
staff nor enforcement officers coming under the jurisdiction of the court should be permitted to frustrate its
function. Collaboration between counsel and the press as to information affecting the fairness of a criminal trial

is not only subject to regulation, but is highly censurable and worthy of disciplinary measures.

Since the state trial judge did not fulfill his duty to protect Sheppard from the inherently prejudicial publicity

which saturated the community and to control disruptive influences in the courtroom, we must reverse the
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denial of the habeas petition. The case is remanded to the District Court with instructions to issue the writ and
order that Sheppard be released from custody unless the State puts him to its charges again within a reasonable

time.
It is so ordered.

Excerpted by Kimberly Clairmont

Nebraska Press Assn. v. Stuart
427 U.S. 539 (1976)

Vote: 9-0

Decision: Reversed

Majority: Burger, joined by White, Blackmun, Powell, Rehnquist
Concurrence: Brennan, joined by Stewart, Marshall
Concurrence: White

Concurrence: Powell

Concurrence: Stevens

CHIEF JUSTICE BURGER DELIVERED THE OPINION OF THE COURT.

On the evening of October 18, 1975, local police found the six members of the Henry Kellie family murdered in
their home in Sutherland, Neb., a town of about 850 people. Police released the description of a suspect, Erwin
Charles Simants, to the reporters who had hastened to the scene of the crime. Simants was arrested and arraigned

in Lincoln County Court the following morning, ending a tense night for this small rural community.

The crime immediately attracted widespread news coverage, by local, regional, and national newspapers, radio
and television stations ... [A broad initial order prohibiting reporting was later amended by the Nebraska
Supreme Court and] prohibited reporting of only three matters: (a) the existence and nature of any confessions
or admissions made by the defendant to law enforcement officers, (b) any confessions or admissions made to
any third parties, except members of the press, and (c) other facts “strongly implicative” of the accused. The
Nebraska Supreme Court did not rely on the Nebraska Bar-Press Guidelines. After construing Nebraska law to
permit closure in certain circumstances, the court remanded the case to the District Judge for reconsideration of

the issue whether pretrial hearings should be closed to the press and public ...
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The order at issue in this case expired by its own terms when the jury was impaneled on January 7, 1976. There
were no restraints on publication once the jury was selected, and there are now no restrictions on what may be
spoken or written about the Simants case. Intervenor Simants argues that for this reason the case is moot ... [We]

conclude that this case is not moot, and proceed to the merits.

The problems presented by this case are almost as old as the Republic. Neither in the Constitution nor in con-
temporaneous writings do we find that the conflict between these two important rights was anticipated, yet it
is inconceivable that the authors of the Constitution were unaware of the potential conflicts between the right
to an unbiased jury and the guarantee of freedom of the press. The unusually able lawyers who helped write the
Constitution and later drafted the Bill of Rights were familiar with the historic episode in which John Adams
defended British soldiers charged with homicide for firing into a crowd of Boston demonstrators; they were inti-
mately familiar with the clash of the adversary system and the part that passions of the populace sometimes play
in influencing potential jurors. They did not address themselves directly to the situation presented by this case;
their chief concern was the need for freedom of expression in the political arena and the dialogue in ideas. But

they recognized that there were risks to private rights from an unfettered press ...

The speed of communication and the pervasiveness of the modern news media have exacerbated these problems,
however, as numerous appeals demonstrate. The trial of Bruno Hauptmann in a small New Jersey community
for the abduction and murder of the Charles Lindberghs’ infant child probably was the most widely covered trial
up to that time, and the nature of the coverage produced widespread public reaction. Criticism was directed at
the “carnival” atmosphere that pervaded the community and the courtroom itself. Responsible leaders of press
and the legal profession — including other judges — pointed out that much of this sorry performance could have

been controlled by a vigilant trial judge and by other public officers subject to the control of the court.

The excesses of press and radio and lack of responsibility of those in authority in the Hauptmann case and others
of that era led to efforts to develop voluntary guidelines for courts, lawyers, press, and broadcasters. The effort
was renewed in 1965 when the American Bar Association embarked on a project to develop standards for all
aspects of criminal justice, including guidelines to accommodate the right to a fair trial and the rights of a free
press. See Powell, The Right to a Fair Trial, 51 A. B. A. J. 534 (1965) [Lewis Powell was then president of the
ABA; he joined the Court as an Associate Justice in 1972]. The resulting standards, approved by the Association
in 1968, received support from most of the legal profession. American Bar Association Project on Standards for

Criminal Justice, Fair Trial and Free Press (Approved Draft 1968). Other groups have undertaken similar studies

In practice, of course, even the most ideal guidelines are subjected to powerful strains when a case such as
Simants’ arises, with reporters from many parts of the country on the scene. Reporters from distant places are
unlikely to consider themselves bound by local standards. They report to editors outside the area covered by the
guidelines, and their editors are likely to be guided only by their own standards. To contemplate how a state
court can control acts of a newspaper or broadcaster outside its jurisdiction, even though the newspapers and
broadcasts reach the very community from which jurors are to be selected, suggests something of the practical

difficulties of managing such guidelines ...
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The First Amendment provides that “Congress shall make no law ... abridging the freedom ... of the press,” and
it is “no longer open to doubt that the liberty of the press, and of speech, is within the liberty safeguarded by
the due process clause of the Fourteenth Amendment from invasion by state action.” Near v. Minnesota ex rel.
Olson (1931). The Court has interpreted these guarantees to afford special protection against orders that pro-
hibit the publication or broadcast of particular information or commentary — orders that impose a “previous”
or “prior” restraint on speech. None of our decided cases on prior restraint involved restrictive orders entered to
protect a defendant’s right to a fair and impartial jury, but the opinions on prior restraint have a common thread

relevant to this case ...

The thread running through all these cases is that prior restraints on speech and publication are the most serious
and the least tolerable infringement on First Amendment rights. A criminal penalty or a judgment in a defama-
tion case is subject to the whole panoply of protections afforded by deferring the impact of the judgment until
all avenues of appellate review have been exhausted. Only after judgment has become final, correct or otherwise,

does the law’s sanction become fully operative.

A prior restraint, by contrast and by definition, has an immediate and irreversible sanction. If it can be said that
a threat of criminal or civil sanctions after publication “chills” speech, prior restraint “freezes” it at least for the

time.

The damage can be particularly great when the prior restraint falls upon the communication of news and com-
mentary on current events. Truthful reports of public judicial proceedings have been afforded special protection
against subsequent punishment. For the same reasons the protection against prior restraint should have particu-
lar force as applied to reporting of criminal proceedings, whether the crime in question is a single isolated act or

a pattern of criminal conduct ...

... The extraordinary protections afforded by the First Amendment carry with them something in the nature of a
fiduciary duty to exercise the protected rights responsibly — a duty widely acknowledged but not always observed
by editors and publishers. It is not asking too much to suggest that those who exercise First Amendment rights
in newspapers or broadcasting enterprises direct some effort to protect the rights of an accused to a fair trial by

unbiased jurors.

Of course, the order at issue — like the order requested in New York Times — does not prohibit but only post-
pones publication. Some news can be delayed and most commentary can even more readily be delayed without
serious injury, and there often is a self-imposed delay when responsible editors call for verification of informa-
tion. But such delays are normally slight and they are self-imposed. Delays imposed by governmental authority

are a different matter ...

The authors of the Bill of Rights did not undertake to assign priorities as between First Amendment and Sixth
Amendment rights, ranking one as superior to the other. In this case, the petitioners would have us declare the
right of an accused subordinate to their right to publish in all circumstances. But if the authors of these guaran-
tees, fully aware of the potential conflicts between them, were unwilling or unable to resolve the issue by assign-
ing to one priority over the other, it is not for us to rewrite the Constitution by undertaking what they declined

to do. It is unnecessary, after nearly two centuries, to establish a priority applicable in all circumstances. Yet it is
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nonetheless clear that the barriers to prior restraint remain high unless we are to abandon what the Court has
said for nearly a quarter of our national existence and implied throughout all of it. The history of even wartime
suspension of categorical guarantees, such as habeas corpus or the right to trial by civilian courts, see Ex parte

Milligan (1867), cautions against suspending explicit guarantees ...

Finally, another feature of this case leads us to conclude that the restrictive order entered here is not supportable
... [The final order] enjoined reporting of (1) “[c]onfessions or admissions against interest made by the accused
to law enforcement officials™; (2) “[c]onfessions or admissions against interest, oral or written, if any, made by
the accused to third parties, excepting any statements, if any, made by the accused to representatives of the news

media”; and (3) all “[o]ther information strongly implicative of the accused as the perpetrator of the slayings.”

To the extent that this order prohibited the reporting of evidence adduced at the open preliminary hearing, it
plainly violated settled principles: “[T]here is nothing that proscribes the press from reporting events that tran-
spire in the courtroom.” Sheppard v. Maxwell (1966). The County Court could not know that closure of the
preliminary hearing was an alternative open to it until the Nebraska Supreme Court so construed state law; but

once a public hearing had been held, what transpired there could not be subject to prior restraint.

The third prohibition of the order was defective in another respect as well. As part of a final order, entered after
plenary review, this prohibition regarding “implicative” information is too vague and too broad to survive the
scrutiny we have given to restraints on First Amendment rights. The third phase of the order entered falls out-

side permissible limits.

The record demonstrates, as the Nebraska courts held, that there was indeed a risk that pretrial news accounts,
true or false, would have some adverse impact on the attitudes of those who might be called as jurors. But on
the record now before us it is not clear that further publicity, unchecked, would so distort the views of potential
jurors that 12 could not be found who would, under proper instructions, fulfill their sworn duty to render a just
verdict exclusively on the evidence presented in open court. We cannot say on this record that alternatives to a
prior restraint on petitioners would not have sufficiently mitigated the adverse effects of pretrial publicity so as
to make prior restraint unnecessary. Nor can we conclude that the restraining order actually entered would serve
its intended purpose. Reasonable minds can have few doubts about the gravity of the evil pretrial publicity can
work, but the probability that it would do so here was not demonstrated with the degree of certainty our cases

on prior restraint require.

Of necessity our holding is confined to the record before us. But our conclusion is not simply a result of assessing
the adequacy of the showing made in this case; it results in part from the problems inherent in meeting the heavy
burden of demonstrating, in advance of trial, that without prior restraint a fair trial will be denied. The practi-
cal problems of managing and enforcing restrictive orders will always be present. In this sense, the record now
before us is illustrative rather than exceptional. It is significant that when this Court has reversed a state con-
viction because of prejudicial publicity, it has carefully noted that some course of action short of prior restraint

would have made a critical difference. However difficult it may be, we need not rule out the possibility of show-
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ing the kind of threat to fair trial rights that would possess the requisite degree of certainty to justify restraint.
This Court has frequently denied that First Amendment rights are absolute and has consistently rejected the

proposition that a prior restraint can never be employed.

Our analysis ends as it began, with a confrontation between prior restraint imposed to protect one vital con-
stitutional guarantee and the explicit command of another that the freedom to speak and publish shall not be
abridged. We reaffirm that the guarantees of freedom of expression are not an absolute prohibition under all cir-
cumstances, but the barriers to prior restraint remain high and the presumption against its use continues intact.
We hold that, with respect to the order entered in this case prohibiting reporting or commentary on judicial pro-
ceedings held in public, the barriers have not been overcome; to the extent that this order restrained publication
of such material, it is clearly invalid. To the extent that it prohibited publication based on information gained
from other sources, we conclude that the heavy burden imposed as a condition to securing a prior restraint was

not met and the judgment of the Nebraska Supreme Court is therefore
Reversed.

Excerpted by Kimberly Clairmont

Richmond Newspapers v. Virginia
448 U.S. 555 (1980)

Vote: 7-1
Decision: Reversed
Majority: Burger, joined by Blackmun, Stewart, White, Marshall, Blackmun, Stevens

Dissent: Rehnquist

Not participating: Powell
(Closing oft a trial to the public and the press violates the First Amendment).

MR. CHIEF JUSTICE BURGER announced the judgment of the Court and delivered an opinion, in which
MR. JUSTICE WHITE and MR. JUSTICE STEVENS joined.

The narrow question presented in this case is whether the right of the public and press to attend criminal trials

is guaranteed under the United States Constitution.

In March 1976, one Stevenson was indicted for the murder of a hotel manager who had been found stabbed to
death on December 2, 1975. Tried promptly in July 1976, Stevenson was convicted of second-degree murder in

the Circuit Court of Hanover County, Va.



PRESS ACCESS TO CRIMINAL JUSTICE PROCESS | 111

The Virginia Supreme Court reversed the conviction in October 1977, holding that a bloodstained shirt pur-
portedly belonging to Stevenson had been improperly admitted into evidence ... Stevenson was retried in the
same court. This second trial ended in a mistrial ... A third trial, which began in the same court on June 6, 1978,

also ended in a mistrial ...

Stevenson was tried in the same court for a fourth time beginning on September 11, 1978. Present in the court-
room when the case was called were appellants Wheeler and McCarthy, reporters for appellant Richmond News-
papers, Inc. Before the trial began, counsel for the defendant moved that it be closed to the public ... The trial
judge, who had presided over two of the three previous trials, asked if the prosecution had any objection to clear-

ing the courtroom. The prosecutor stated he had no objection and would leave it to the discretion of the court.

Presumably referring to Va. Code § 19.2-266 (Supp. 1980), the trial judge then announced.”[T]he statute gives
me that power specifically and the defendant has made the motion.” He then ordered “that the Courtroom be
kept clear of all parties except the witnesses when they testify” Tr., supra, at 4-5.2 The record does not show that
any objections to the closure order were made by anyone present at the time, including appellants Wheeler and
McCarthy.

Later that same day, however, appellants sought a hearing on a motion to vacate the closure order. The trial
judge granted the request and scheduled a hearing to follow the close of the day’s proceedings. When the hearing
began, the court ruled that the hearing was to be treated as part of the trial, accordingly, he again ordered the

reporters to leave the courtroom, and they complied.

At the closed hearing, counsel for appellants observed that no evidentiary findings had been made by the court
prior to the entry of its closure order and pointed out that the court had failed to consider any other, less drastic

measures within its power to ensure a fair trial ...

What transpired when the closed trial resumed the next day was disclosed in the following manner by an order
of the court entered September 12, 1978.”[I]n the absence of the jury, the defendant by counsel made a Motion

that a mistrial be declared, which motion was taken under advisement” ...

“At the conclusion of the Commonwealth’s evidence, the attorney for the defendant moved the Court to strike

the Commonwealth’s evidence on grounds stated to the record, which Motion was sustained by the Court.”

“And the jury having been excused, the Court doth find the accused NOT GUILTY of Murder, as charged in

the Indictment, and he was allowed to depart.”

On September 27, 1978, the trial court granted appellants’ motion to intervene nunc pro tunc [changing back
to an earlier date of an order] in the Stevenson case. Appellants then petitioned the Virginia Supreme Court for
writs of mandamus and prohibition and filed an appeal from the trial court’s closure order. On July 9, 1979,
the Virginia Supreme Court dismissed the mandamus and prohibition petitions and, finding no reversible error,

denied the petition for appeal.
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Appellants then sought review in this Court, invoking both our appellate and certiorari jurisdiction ... We con-
clude that jurisdiction by appeal does not lie; however, treating the filed papers as a petition for a writ of certio-

rari ... we grant the petition.

The criminal trial which appellants sought to attend has long since ended, and there is thus some suggestion that
the case is moot. This Court has frequently recognized, however, that its jurisdiction is not necessarily defeated
by the practical termination of a contest which is short-lived by nature ... If the underlying dispute is “capable of

petition, yet evading review,” it is not moot. Southern Pacific Terminal Co. v. ICC (1911).

Since the Virginia Supreme Court declined plenary review, it is reasonably foreseeable that other trials may be
closed by other judges without any more showing of need than is presented on this record. More often than not,
criminal trials will be of sufficiently short duration that a closure order “will evade review, or at least considered

plenary review in this Court.” Nebraska Press Assn v. Stuart (1976). Accordingly, we turn to the merits.

In prior cases the Court has treated questions involving conflicts between publicity and a defendant’s right to a
fair trial, as we observed in Nebraska Press Assn. v Stuart ... But here for the first time the Court is asked to decide
whether a criminal trial itself may be closed to the public upon the unopposed request of a defendant, without
any demonstration that closure is required to protect the defendant’s superior right to a fair trial, or that some

other overriding consideration requires closure ...

As we have shown, and was shown in both the Court’s opinion and the dissent in Gannett Co., Inc. v.
DePasquale (1979), the historical evidence demonstrates conclusively that at the time when our organic laws
were adopted, criminal trials both here and in England had long been presumptively open. This is no quirk of
history; rather, it has long been recognized as an indispensable attribute of an Anglo-American trial. Both Hale
in the 17th century and Blackstone in the 18th saw the importance of openness to the proper functioning of a
trial, it gave assurance that the proceedings were conducted fairly to all concerned, and it discouraged perjury,

the misconduct of participants, and decisions based on secret bias or partiality ..

When a shocking crime occurs, a community reaction of outrage and public protest often follows ... Thereafter
the open processes of justice serve an important prophylactic purpose, providing an outlet for community con-
cern, hostility, and emotion. Without an awareness that society’s responses to criminal conduct are underway,
natural human reactions of outrage and protest are frustrated and may manifest themselves in some form of

vengeful “self-help,” as indeed they did regularly in the activities of vigilante “committees” on our frontiers ...

Civilized societies withdraw both from the victim and the vigilante the enforcement of criminal laws, but they
cannot erase from people’s consciousness the fundamental, natural yearning to see justice done-or even the urge
for retribution. The crucial prophylactic aspects of the administration of justice cannot function in the dark; no

community catharsis can occur if justice is “done in a corner [or] in any covert manner ...”

Itis not enough to say that results alone will satiate the natural community desire for “satisfaction.” A result con-

sidered untoward may undermine public confidence, and where the trial has been concealed from public view
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an unexpected outcome can cause a reaction that the system at best has failed and at worst has been corrupted.

To work effectively, it is important that society’s criminal process “satisfy the appearance of justice,” Offutt v.
United Stares (1954) ...

People in an open society do not demand infallibility from their institutions, but it is difficult for them to accept
what they are prohibited from observing. When a criminal trial is conducted in the open, there is at least an

opportunity both for understanding the system in general and its workings in a particular case ...

From this unbroken, uncontradicted history, supported by reasons as valid today as in centuries past, we are
bound to conclude that a presumption of openness inheres in the very nature of a criminal trial under our sys-
tem of justice. This conclusion is hardly novel, without a direct holding on the issue, the Court has voiced its

recognition of it in a variety of contexts over the years ...

We hold that the right to attend criminal trials is implicit in the guarantees of the First Amendment, without the
freedom to attend such trials, which people have exercised for centuries, important aspects of freedom of speech

and “of the press could be eviscerated.” Branzburg v. Hayes (1972).

... Despite the fact that this was the fourth trial of the accused, the trial judge made no findings to support clo-
sure, no inquiry was made as to whether alternative solutions would have met the need to ensure fairness, there
was no recognition of any right under the Constitution for the public or press to attend the trial ... [T]here exist
the context of the trial itself various tested alternatives to satisfy the constitutional demands of fairness ... There
was no suggestion that any problems with witnesses could not have been dealt with by their exclusion from the
courtroom or their sequestration during the trial. Nor is there anything to indicate that sequestration of the
jurors would not have guarded against their being subjected to any improper information. All of the alternatives
admittedly present difficulties for trial courts, but none of the factors relied on here was beyond the realm of the
manageable. Absent an overriding interest articulated in findings, the trial of a criminal case must be open to the

public. Accordingly, the judgment under review is
Reversed.

Excerpted by Kimberly Clairmont
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Houchins v. KQED
438 U.S. 1 (1978)

Vote: 4-3
Decision: Reversed
Majority: Burger, joined by Stewart, White, Rehnquist

Dissent: Stevens, joined by Brennan, Powell

Not participating: Marshall, Blackmun

CHIEF JUSTICE BURGER ANNOUNCED THE JUDGMENT OF THE COURT AND DELIVERED
AN OPINION, IN WHICH WHITE AND REHNQUIST, JJ., JOINED.

The question presented is whether the news media have a constitutional right of access to a county jail, over and
above that of other persons, to interview inmates and make sound recordings, films, and photographs for publi-

cation and broadcasting by newspapers, radio, and television.

Petitioner Houchins, as Sheriff of Alameda County, Cal., controls all access to the Alameda County Jail at Santa
Rita. Respondent KQED operates licensed television and radio broadcasting stations which have frequently
reported newsworthy events relating to penal institutions in the San Francisco Bay Area. On March 31, 1975,
KQED reported the suicide of a prisoner in the Greystone portion of the Santa Rita jail. The report included a
statement by a psychiatrist that the conditions at the Greystone facility were responsible for the illnesses of his
patient-prisoners there, and a statement from petitioner denying that prison conditions were responsible for the

prisoners’ illnesses.

KQED requested permission to inspect and take pictures within the Greystone facility. After permission was
refused, KQED and the Alameda and Oakland branches of the National Association for the Advancement of
Colored People (NAACP) filed suit under 42 U.S.C. 1983. They alleged that petitioner had violated the First
Amendment by refusing to permit media access and failing to provide any effective means by which the public
could be informed of conditions prevailing in the Greystone facility or learn of the prisoners’ grievances. Public
access to such information was essential, they asserted, in order for NAACP members to participate in the pub-
lic debate on jail conditions in Alameda County. They further asserted that television coverage of the conditions

in the cells and facilities was the most effective way of informing the public of prison conditions.

The complaint requested a preliminary and permanent injunction to prevent petitioner from “excluding KQED
news personnel from the Greystone cells and Santa Rita facilities and generally preventing full and accurate news
coverage of the conditions prevailing therein.” On June 17, 1975, when the complaint was filed, there appears
to have been no formal policy regarding public access to the Santa Rita jail. However, according to petitioner, he
had been in the process of planning a program of regular monthly tours since he took office six months carlier.
On July 8, 1975, he announced the program and invited all interested persons to make arrangements for the reg-
ular public tours. News media were given notice in advance of the public and presumably could have made early

reservations ...
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On interlocutory appeal from the District Court’s order, petitioner invoked Pell v. Procunier (1974), where
this Court held that “newsmen have no constitutional right of access to prisons or their inmates beyond that
afforded to the general public.” He contended that the District Court had departed from Pell and abused its dis-
cretion because it had ordered that he give the media greater access to the jail than he gave to the general public.
The Court of Appeals rejected petitioner’s argument that Pell and Saxbe v. Washington Post Co. (1974), were
controlling. It concluded, albeit in three separate opinions, that the public and the media had a First and Four-

teenth Amendment right of access to prisons and jails, and sustained the District Court’s order ...

We can agree with many of the respondents’ generalized assertions; conditions in jails and prisons are clearly
matters “of great public importance.” Penal facilities are public institutions which require large amounts of pub-
lic funds, and their mission is crucial in our criminal justice system. Each person placed in prison becomes, in
effect, a ward of the state for whom society assumes broad responsibility. It is equally true that with greater infor-
mation, the public can more intelligently form opinions about prison conditions. Beyond question, the role
of the media is important; acting as the “eyes and ears” of the public, they can be a powerful and constructive
force, contributing to remedial action in the conduct of public business. They have served that function since
the beginning of the Republic, but like all other components of our society media representatives are subject to

limits.

The media are not a substitute for or an adjunct of government and, like the courts, they are “ill equipped” to
deal with problems of prison administration. We must not confuse the role of the media with that of govern-

ment; each has special, crucial functions, each complementing — and sometimes conflicting with — the other ...

The respondents’ argument is flawed, not only because it lacks precedential support and is contrary to state-
ments in this Court’s opinions, but also because it invites the Court to involve itself in what is clearly a legislative
task which the Constitution has left to the political processes. Whether the government should open penal insti-
tutions in the manner sought by respondents is a question of policy which a legislative body might appropriately

resolve one way or the other.

A number of alternatives are available to prevent problems in penal facilities from escaping public attention ...
Citizen task forces and prison visitation committees continue to play an important role in keeping the public
informed on deficiencies of prison systems and need for reforms. Grand juries, with the potent subpoena power
— not available to the media — traditionally concern themselves with conditions in public institutions; a prosecu-
tor or judge may initiate similar inquiries, and the legislative power embraces an arsenal of weapons for inquiry
relating to tax-supported institutions. In each case, these public bodies are generally compelled to publish their
findings and, if they default, the power of the media is always available to generate public pressure for disclosure.
But the choice as to the most effective and appropriate method is a policy decision to be resolved by legislative
decision. We must not confuse what is “good,” “desirable,” or “expedient” with what is constitutionally com-

manded by the First Amendment. To do so is to trivialize constitutional adjudication.

Unarticulated but implicit in the assertion that media access to the jail is essential for informed public debate on
jail conditions is the assumption that media personnel are the best qualified persons for the task of discovering

malfeasance in public institutions. But that assumption finds no support in the decisions of this Court or the
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First Amendment. Editors and newsmen who inspect a jail may decide to publish or not to publish what infor-
mation they acquire. Public bodies and public officers, on the other hand, may be coerced by public opinion to
disclose what they might prefer to conceal. No comparable pressures are available to anyone to compel publica-

tion by the media of what they might prefer not to make known.

There is no discernible basis for a constitutional duty to disclose, or for standards governing disclosure of or
access to information. Because the Constitution affords no guidelines, absent statutory standards, hundreds of
judges would, under the Court of Appeals’ approach, be at large to fashion ad hoc standards, in individual
cases, according to their own ideas of what seems “desirable” or “expedient.” We, therefore, reject the Court of
Appeals’ conclusory assertion that the public and the media have a First Amendment right to government infor-
mation regarding the conditions of jails and their inmates and presumably all other public facilities such as hos-

pitals and mental institutions ...

Neither the First Amendment nor the Fourteenth Amendment mandates a right of access to government infor-
mation or sources of information within the government’s control. Under our holdings in Pell v. Procunier,
supra, and Saxbe v. Washington Post Co.,, supra, until the political branches decree otherwise, as they are free
to do, the media have no special right of access to the Alameda County Jail different from or greater than that

accorded the public generally.
The judgment of the Court of Appeals is reversed, and the case is remanded for further proceedings.

Reversed and remanded.

Original excerpt in Ruthann Robson, Fizst Amendment: Cases, Controversies, and Contexts, Published by CALI eLangdell
Press. Further excerpted by Rorie Solberg. Licensed under CC BY-NC-SA.
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Getting Away With Murder

AN EDITORIAL

Whats the matter wn.h the lw entorcement authori
ties of Cuyahoga

Have they lost lhelr ey
inexcusably set aside the realization of what they are
hired to do, and for whom they work?

I ever a murder case was studded with  fambling,
halting, stupid,

ties by a telephone call from the husband to the town
‘mayor—from that moment on and including this, the
case has been one of the worst in local crime history.
Of course the trail is cold. Of course the clews have
‘been virtually erased by the killer. Of course the whole
thing is botched up so badly that head or tail cannot be
mnde of it.
of this case are friendships, re-

people whose place in this sntuatwn completely usth.
fied vigorous searching, prompt ax\d effecuve police
work—the Sheppard case has the

Was the murder of Mrs. Shcppnrd olite matter?

Did the killer make a dutiful bow to the authorities
and then proceed brutally to destroy the young child-
bearing wife?

Why all of this sham, hypocusy. polmeness, criss-
cmssmg of pomp and protocol

Who is trying to deceive Whom"

°

From the very beginning of this case—from the first
hour that the murder became known to the authori-
- r

lauonsmps, hired lawyers, 2 husband who ought to
we been subjected instantly to the same third-degree
to which any other person under similar circumstances
is subjected, and a whole string of special and bewilder-
ing extra-privileged courtesies that should never be ex-
tonded by authorites investigating a murder—the most
scrmus. and !mkumng crime of all
of a whole community watching a
TR 2l A o e T g
stnmblmg over one another, bowing and scraping in
the presence of people they ought to be dealing with
just as firmly as any other persons in any other crime
“that spectacle is not only becoming a stench but a

Cleveland Press editorial

Cleveland Press sketch

serious threat to the dignity of law enforcement itself.

Coroner Sam Gerber was never more right than
when yesterday he said that the killer must be laugh-
ing secretly at the whole spectacle—the spectacle of a
community of a million and a half people brought to
indignant frustration by Mrs. Sheppard’s Killer in that
white house out in Bay Village.

Why shouldn't he chuckle? Why shouldn't he e
up, shut up, conceal himself behind the circle of pr
tecting people?

What's the matter with us in Cuyahoga County?
Who are we afraid of? Why do we have to kow-tow to
a set of circumstances and people where a murder has
been committed?

.

It’s time that somebody smashed into this situation
and tore aside this restraining curtain of sham, polite-
mess and hypocrisy and went at the business of solving
a murdes—and quit this nonsense of artificial polite-
ness that has nat been extended to any other murder
case in generatior
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Right to Publish

Seattle Times v. Rhinehart
476 U.S. 20 (1984)

Vote: 9-0
Decision: Affirmed

Majority: Burger, Brennan, White, Marshall, Blackmun, Powell, Rehnquist, Stevens, O’ Connor
JUSTICE POWELL DELIVERED THE OPINION OF THE COURT.

This case presents the issue whether parties to civil litigation have a First Amendment right to disseminate, in

advance of trial, information gained through the pretrial discovery process.

Respondent Rhinehart is the spiritual leader of a religious group, the Aquarian Foundation. The Foundation
has fewer than 1,000 members, most of whom live in the State of Washington. Aquarian beliefs include life after
death and the ability to communicate with the dead through a medium. Rhinehart is the primary Aquarian

medium.

In recent years, the Seattle Times and the Walla Walla Union-Bulletin have published stories about Rhinehart
and the Foundation. Altogether 11 articles appeared in the newspapers during the years 1973, 1978, and 1979.
The five articles that appeared in 1973 focused on Rhinehart and the manner in which he operated the Foun-
dation. They described seances conducted by Rhinehart in which people paid him to put them in touch with
deceased relatives and friends. The articles also stated that Rhinehart had sold magical “stones” that had been
“expelled” from his body. One article referred to Rhinehart’s conviction, later vacated, for sodomy. The four arti-
cles that appeared in 1978 concentrated on an “extravaganza” sponsored by Rhinehart at the Walla Walla State
Penitentiary. The articles stated that he had treated 1,100 inmates to a 6-hour-long show, during which he gave
away between $35,000 and $50,000 in cash and prizes. One article described a “chorus line of girls [who] shed
their gowns and bikinis and sang. ...” The two articles that appeared in 1979 referred to a purported connection

between Rhinehart and Lou Ferrigno, star of the popular television program, “The Incredible Hulk.”

Rhinehart brought this action in the Washington Superior Court on behalf of himself and the Foundation
against the Seattle Times, the Walla Walla Union-Bulletin, the authors of the articles, and the spouses of the
authors. Five female members of the Foundation who had participated in the presentation at the penitentiary
joined the suit as plaintifts. The complaint alleges that the articles contained statements that were “fictional and
untrue,” and that the defendants — petitioners here — knew, or should have known, they were false. According to
the complaint, the articles “did and were calculated to hold [Rhinehart] up to public scorn, hatred and ridicule,
and to impeach his honesty, integrity, virtue, religious philosophy, reputation as a person and in his profession as

a spiritual leader.” With respect to the Foundation, the complaint also states: “[ TThe articles have, or may have
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had, the effect of discouraging contributions by the membership and public and thereby diminished the finan-
cial ability of the Foundation to pursue its corporate purposes.” The complaint alleges that the articles misrep-
resented the role of the Foundation’s “choir” and falsely implied that female members of the Foundation had
“stripped off all their clothes and wantonly danced naked. ...” The complaint requests $14,100,000 in damages

for the alleged defamation and invasions of privacy.

Petitioners filed an answer, denying many of the allegations of the complaint and asserting affirmative defenses.
Petitioners promptly initiated extensive discovery. They deposed Rhinehart, requested production of docu-
ments pertaining to the financial affairs of Rhinehart and the Foundation, and served extensive interrogatories
on Rhinehart and the other respondents. Respondents turned over a number of financial documents, including
several of Rhinehart’s income tax returns. Respondents refused, however, to disclose certain financial informa-
tion, the identity of the Foundation’s donors during the preceding 10 years, and a list of its members during that

period.

Petitioners filed a motion [under state law] requesting an order compelling discovery. In their supporting mem-
orandum, petitioners recognized that the principal issue as to discovery was respondents'”refusa[l] to permit any
effective inquiry into their financial affairs, such as the source of their donations, their financial transactions,
uses of their wealth and assets, and their financial condition in general.” Record 350. Respondents opposed
the motion, arguing in particular that compelled production of the identities of the Foundation’s donors and
members would violate the First Amendment rights of members and donors to privacy, freedom of religion, and
freedom of association. Respondents also moved for a protective order preventing petitioners from disseminat-
ing any information gained through discovery. Respondents noted that petitioners had stated their intention to
continue publishing articles about respondents and this litigation, and their intent to use information gained

through discovery in future articles.

In a lengthy ruling, the trial court initially granted the motion to compel and ordered respondents to identify
all donors who made contributions during the five years preceding the date of the complaint, along with the
amounts donated ... Respondents filed a motion for reconsideration in which they renewed their motion for a
protective order. They submitted affidavits of several Foundation members to support their request ... In gen-
eral, the affidavits averred that public release of the donor lists would adversely affect Foundation membership

and income and would subject its members to additional harassment and reprisals.

Persuaded by these affidavits, the trial court issued a protective order covering all information obtained through
the discovery process that pertained to “the financial affairs of the various plaintiffs, the names and addresses
of Aquarian Foundation members, contributors, or clients, and the names and addresses of those who have
been contributors, clients, or donors to any of the various plaintiffs.” App. 65a. The order prohibited petition-
ers from publishing, disseminating, or using the information in any way except where necessary to prepare for
and try the case. By its terms, the order did not apply to information gained by means other than the discovery
process. In an accompanying opinion, the trial court recognized that the protective order would restrict petition-
ers’ right to publish information obtained by discovery, but the court reasoned that the restriction was necessary

to avoid the “chilling effect” that dissemination would have on “a party’s willingness to bring his case to court.”
Record 63.
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Respondents appealed from the trial court’s production order, and petitioners appealed from the protective
order. The Supreme Court of Washington affirmed both. * * * The Supreme Court of Washington recognized
that its holding conflicts with the holdings of the United States Court of Appeals for the District of Columbia

* X %

Circuit and applies a different standard from that of the Court of Appeals for the First Circuit * * * . We

granted certiorari to resolve the conflict. We affirm.

Most States, including Washington, have adopted discovery provisions modeled on Rules 26 through 37 of the
Federal Rules of Civil Procedure. Rule 26(b)(1) provides that a party “may obtain discovery regarding any mat-
ter, not privileged, which is relevant to the subject matter involved in the pending action.” It further provides
that discovery is not limited to matters that will be admissible at trial so long as the information sought “appears
reasonably calculated to lead to the discovery of admissible evidence.” Wash.Super.Ct.Civ.Rule 26(b)(1); Trust
Fund Services v. Aro Glass Co. (1978); ¢f. 8 C. Wright & A. Miller, Federal Practice and Procedure § 2008 (1970).

The Rules do not differentiate between information that is private or intimate and that to which no privacy
interests attach. Under the Rules, the only express limitations are that the information sought is not privileged,
and is relevant to the subject matter of the pending action. Thus, the Rules often allow extensive intrusion
into the affairs of both litigants and third parties. If a litigant fails to comply with a request for discovery,
the court may issue an order directing compliance that is enforceable by the court’s contempt powers.
Wash.Super.Ct.Civ.Rule 37(b).

Petitioners argue that the First Amendment imposes strict limits on the availability of any judicial order that has
the effect of restricting expression. They contend that civil discovery is not different from other sources of infor-
mation, and that therefore the information is “protected speech” for First Amendment purposes. Petitioners
assert the right in this case to disseminate any information gained through discovery. They do recognize that in
limited circumstances, not thought to be present here, some information may be restrained. They submit, how-
ever: “When a protective order seeks to limit expression, it may do so only if the proponent shows a compelling
governmental interest. Mere speculation and conjecture are insufficient. Any restraining order, moreover, must
be narrowly drawn and precise. Finally, before issuing such an order a court must determine that there are no

alternatives which intrude less directly on expression.” Brief for Petitioners 10.

We think the rule urged by petitioners would impose an unwarranted restriction on the duty and discretion of a

trial court to oversee the discovery process.

It is, of course, clear that information obtained through civil discovery authorized by modern rules of civil pro-
cedure would rarely, if ever, fall within the classes of unprotected speech identified by decisions of this Court.
In this case, as petitioners argue, there certainly is a public interest in knowing more about respondents. This
interest may well include most — and possibly all — of what has been discovered as a result of the court’s order
under Rule 26(b)(1). It does not necessarily follow, however, that a litigant has an unrestrained right to dissem-
inate information that has been obtained through pretrial discovery. For even though the broad sweep of the
First Amendment seems to prohibit all restraints on free expression, this Court has observed that “[f]reedom of
speech ... does not comprehend the right to speak on any subject at any time.” American Communications Assn.
v. Dods (1950).
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The critical question that this case presents is whether a litigant’s freedom comprehends the right to disseminate
information that he has obtained pursuant to a court order that both granted him access to that information
and placed restraints on the way in which the information might be used. In addressing that question it is neces-
sary to consider whether the “practice in question [furthers] an important or substantial governmental interest
unrelated to the suppression of expression” and whether “the limitation of First Amendment freedoms [is] no
greater than is necessary or essential to the protection of the particular governmental interest involved.” Procu-

nierv. Martinez (1974) ...

At the outset, it is important to recognize the extent of the impairment of First Amendment rights that a pro-
tective order, such as the one at issue here, may cause. As in all civil litigation, petitioners gained the information
they wish to disseminate only by virtue of the trial court’s discovery processes. As the Rules authorizing discov-
ery were adopted by the state legislature, the processes thereunder are a matter of legislative grace. A litigant has
no First Amendment right of access to information made available only for purposes of trying his suit. Zemel v.
Rusk (1965). Thus, continued court control over the discovered information does not raise the same specter of

government censorship that such control might suggest in other situations.

Moreover, pretrial depositions and interrogatories are not public components of a civil trial. Such proceedings
were not open to the public at common law, Gannett Co. v. DePasquale (1979), and, in general, they are con-
ducted in private as a matter of modern practice. Much of the information that surfaces during pretrial discovery
may be unrelated, or only tangentially related, to the underlying cause of action. Therefore, restraints placed on
discovered, but not yet admitted, information are not a restriction on a traditionally public source of informa-

tion.

Finally, it is significant to note that an order prohibiting dissemination of discovered information before trial is
not the kind of classic prior restraint that requires exacting First Amendment scrutiny. As in this case, such a
protective order prevents a party from disseminating only that information obtained through use of the discov-
ery process. Thus, the party may disseminate the identical information covered by the protective order as long as
the information is gained through means independent of the court’s processes. In sum, judicial limitations on a
party’s ability to disseminate information discovered in advance of trial implicates the First Amendment rights
of the restricted party to a far lesser extent than would restraints on dissemination of information in a different
context. Therefore, our consideration of the provision for protective orders contained in the Washington Civil

Rules takes into account the unique position that such orders occupy in relation to the First Amendment.

Rule 26(c) furthers a substantial governmental interest unrelated to the suppression of expression. Procunier,
supra. The Washington Civil Rules enable parties to litigation to obtain information “relevant to the subject
matter involved” that they believe will be helpful in the preparation and trial of the case. Rule 26, however, must
be viewed in its entirety. Liberal discovery is provided for the sole purpose of assisting in the preparation and
trial, or the settlement, of litigated disputes. Because of the liberality of pretrial discovery permitted by Rule
26(b)(1), it is necessary for the trial court to have the authority to issue protective orders conferred by Rule 26(c).
Itis clear from experience that pretrial discovery by depositions and interrogatories has a significant potential for

abuse. This abuse is not limited to matters of delay and expense; discovery also may seriously implicate privacy
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interests of litigants and third parties. The Rules do not distinguish between public and private information.
Nor do they apply only to parties to the litigation, as relevant information in the hands of third parties may be

subject to discovery.

There is an opportunity, therefore, for litigants to obtain — incidentally or purposefully — information that not
only is irrelevant but if publicly released could be damaging to reputation and privacy. The government clearly
has a substantial interest in preventing this sort of abuse of its processes. * * * The prevention of the abuse that
can attend the coerced production of information under a State’s discovery rule is sufficient justification for the

authorization of protective orders.

The facts in this case illustrate the concerns that justifiably may prompt a court to issue a protective order. As we
have noted, the trial court’s order allowing discovery was extremely broad. It compelled respondents — among
other things - to identify all persons who had made donations over a 5-year period to Rhinehart and the Aquar-
ian Foundation, together with the amounts donated. In effect the order would compel disclosure of member-
ship as well as sources of financial support. The Supreme Court of Washington found that dissemination of this
information would “result in annoyance, embarrassment and even oppression.” 98 Wash. 2d at 257, 654 P.2d at
690. It is sufficient for purposes of our decision that the highest court in the State found no abuse of discretion
in the trial court’s decision to issue a protective order pursuant to a constitutional state law. We therefore hold
that where, as in this case, a protective order is entered on a showing of good cause as required by Rule 26(c),
is limited to the context of pretrial civil discovery, and does not restrict the dissemination of the information if

gained from other sources, it does not offend the First Amendment.
The judgment accordingly is

Affirmed.

Original excerpt in Ruthann Robson, First Amendment: Cases, Controversies, and Contexts, Published by CALI eLangdell
Press. Further excerpted by Rorie Solberg. Licensed under CC BY-NC-SA.
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Smith v. Daily Mail Publishing Co
443 U.S. 97 (1979)

Vote: 8-0
Decision: Affirmed
Majority: Burger, joined by Blackmun, Rehnquist, White, Stewart, Marshall, Stevens, Brennan

Not participating: Powell

MR. CHIEF JUSTICE BURGER DELIVERED THE OPINION OF THE COURT.

On February 9, 1978, a 15-year-old student was shot and killed at Hayes Junior High School in St. Albans, W.
Va., a small community located about 13 miles outside of Charleston, W. Va. The alleged assailant, a 14-year-old

classmate, was identified by seven different eyewitnesses and was arrested by police soon after the incident.

The Charleston Daily Mail and the Charleston Gazette, respondents here, learned of the shooting by monitor-
ing routinely the police band radio frequency; they immediately dispatched reporters and photographers to the
junior high school. The reporters for both papers obtained the name of the alleged assailant simply by asking

various witnesses, the police, and an assistant prosecuting attorney who were at the school.

The staffs of both newspapers prepared articles for publication about the incident. The Daily Mail’s first article
appeared in its February 9 afternoon edition. The article did not mention the alleged attacker’s name. The edito-
rial decision to omit the name was made because of the statutory prohibition against publication without prior

court approval.

The Gazette made a contrary editorial decision and published the juvenile’s name and picture in an article about
the shooting that appeared in the February 10 morning edition of the paper. In addition, the name of the alleged
juvenile attacker was broadcast over at least three different radio stations on February 9 and 10. Since the infor-
mation had become public knowledge, the Daily Mail decided to include the juvenile’s name in an article in its

afternoon paper on February 10.

On March 1, an indictment against the respondents was returned by a grand jury. The indictment alleged that
each knowingly published the name of a youth involved in a juvenile proceeding in violation of W. Va. Code §
49-7-3 (1976). Respondents then filed an original-jurisdiction petition with the West Virginia Supreme Court
of Appeals, seeking a writ of prohibition ... alleg[ing] that the indictment was based on a statute that violated
the First and Fourteenth Amendments of the United States Constitution ... The West Virginia Supreme Court

of Appeals ... held that the statute abridged the freedom of the press ...

We granted certiorari.
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Respondents urge this Court to hold that because [the statute] requires court approval prior to publication
of the juvenile’s name it operates as a “prior restraint” on speech ... Petitioners do not dispute that the statute
amounts to a prior restraint on speech. Rather, they take the view that, even if it is a prior restraint, the statute is

constitutional because of the significance of the State’s interest in protecting the identity of juveniles ...

Whether we view the statute as a prior restraint or as a penal sanction for publishing lawfully obtained, truthful
information is not dispositive because even the latter action requires the highest form of state interest to sustain

its validity. Prior restraints have been accorded the most exacting scrutiny in previous cases ...

Our recent decisions demonstrate that state action to punish the publication of truthful information seldom

can satisfy constitutional standards ...

None of [our previous and related] opinions directly controls this case; however, all suggest strongly that if a
newspaper lawfully obtains truthful information about a matter of public significance then state officials may
not constitutionally punish publication of the information, absent a need to further a state interest of the high-
est order. These cases involved situations where the government itself provided or made possible press access
to the information. That factor is not controlling. Here respondents relied upon routine newspaper reporting

techniques to ascertain the identity of the alleged assailant.

A free press cannot be made to rely solely upon the sufferance of government to supply it with information ... If
the information is lawfully obtained, as it was here, the state may not punish its publication except when neces-

sary to further an interest more substantial than is present here ...

The sole interest advanced by the State to justify its criminal statute is to protect the anonymity of the juvenile
offender. It is asserted that confidentiality will further his rehabilitation because publication of the name may
encourage further antisocial conduct and also may cause the juvenile to lose future employment or suffer other

consequences for this single offense ...

However, we concluded [in a previous case] that the State’s policy must be subordinated to the defendant’s Sixth
Amendment right of confrontation. The important rights created by the First Amendment must be considered
along with the rights of defendants guaranteed by the Sixth Amendment. Therefore, the reasoning ... that the

constitutional right must prevail over the state’s interest in protecting juveniles applies with equal force here.

The magnitude of the State’s interest in this statute is not sufficient to justify application of a criminal penalty
to respondents. Moreover, the statute’s approach does not satisfy constitutional requirements. The statute does
not restrict the electronic media or any form of publication, except “newspapers,” from printing the names of
youths charged in a juvenile proceeding. In this very case, three radio stations announced the alleged assailant’s
name before the Daily Mail decided to publish it. Thus, even assuming the statute served a state interest of the
highest order, it does not accomplish its stated purpose. In addition, there is no evidence to demonstrate that the

imposition of criminal penalties is necessary to protect the confidentiality of juvenile proceedings ...

Our holding in this case is narrow. There is no issue before us of unlawful press access to confidential judicial

proceedings ... there is no issue here of privacy or prejudicial pretrial publicity. At issue is simply the power of a
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state to punish the truthful publication of an alleged juvenile delinquent’s name lawfully obtained by a newspa-

per. The asserted state interest cannot justify the statute’s imposition of criminal sanctions on this type of pub-

lication.

Accordingly, the judgment of the West Virginia Supreme Court of Appeals is

Affirmed.

Excerpted by Kimberly Clairmont




Print versus Cable, Broadcast and Internet

Miami Herald Publishing Co. v. Tornillo
418 U.S. 241 (1974)

Vote: 9-0
Decision: Reversed
Majority: Burger joined by Brennan, Douglas, White, Stewart, Blackmun, Marshall, Powell, Rehnquist

Concurrence: Brennan, joined by Rehnquist

Concurrence: White
CHIEF JUSTICE BURGER DELIVERED THE OPINION OF THE [UNANIMOUS] COURT.

The issue in this case is whether a state statute granting a political candidate a right to equal space to reply to

criticism and attacks on his record by a newspaper violates the guarantees of a free press.

In the fall of 1972, appellee ... was a candidate for the Florida House of Representatives. On September 20,
1972, and again on September 29, 1972, appellant printed editorials critical of appellee’s candidacy. In response
to these editorials, appellee demanded that appellant print verbatim his replies ... Appellant declined to print
the appellee’s replies, and appellee brought suit ... seeking declaratory and injunctive relief and actual and puni-
tive damages in excess of $5,000. The action was premised on Florida Statute §104.38 (1973), a “right of reply”
statute which provides that if a candidate for nomination or election is assailed regarding his personal charac-
ter or official record by any newspaper, the candidate has the right to demand that the newspaper print, free of
cost to the candidate, any reply the candidate may make to the newspaper’s charges. The reply must appear in as
conspicuous a place and in the same kind of type as the charges which prompted the reply, provided it does not
take up more space than the charges. Failure to comply with the statute constitutes a first-degree misdemeanor.
Appellant sought a declaration that §104.38 was unconstitutional. After an emergency hearing requested by
appellee, the Circuit Court denied injunctive relief because, absent special circumstances, no injunction could
properly issue against the commission of a crime and held that 104.38 was unconstitutional as an infringement
on the freedom of the press under the First and Fourteenth Amendments to the Constitution. The Circuit
Court concluded that dictating what a newspaper must print was no different from dictating what it must not

print. The Circuit Judge viewed the statute’s vagueness as serving “to restrict and stifle protected expression ...

On direct appeal, the Florida Supreme Court reversed, holding that 104.38 did not violate constitutional guar-
antees. It held that free speech was enhanced and not abridged by the Florida right-of-reply statute, which in
that court’s view, furthered the “broad societal interest in the free flow of information to the public.” It also held
that the statute is not impermissibly vague; the statute informs “those who are subject to it as to what conduct

on their part will render them liable to its penalties.” Civil remedies, including damages, were held to be avail-
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able under this statute; the case was remanded to the trial court for further proceedings not inconsistent with the
Florida Supreme Court’s opinion. We postponed consideration of the question of jurisdiction to the hearing of

the case on the merits.

The challenged statute creates a right to reply to press criticism of a candidate for nomination or election. The
statute was enacted in 1913, and this is only the second recorded case decided under its provisions. Appellant
contends the statute is void on its face because it purports to regulate the content of a newspaper in violation of
the First Amendment. Alternatively it is urged that the statute is void for vagueness since no editor could know
exactly what words would call the statute into operation. It is also contended that the statute fails to distinguish

between critical comment which is, and which is not defamatory.

The appellee and supporting advocates of an enforceable right of access to the press vigorously argue that gov-
ernment has an obligation to ensure that a wide variety of views reach the public ... It is urged that at the time
the First Amendment to the Constitution was ratified ... the press was broadly representative of the people it was
serving. While many of the newspapers were intensely partisan and narrow in their views, the press collectively
presented a broad range of opinions to readers. Entry into publishing was inexpensive; pamphlets and books
provided meaningful alternatives to the organized press for the expression of unpopular ideas and often treated
events and expressed views not covered by conventional newspapers. A true marketplace of ideas existed in which

there was relatively easy access to the channels of communication.

Access advocates submit that, although newspapers of the present are superficially similar to those of 1791, the
press of today is in reality very different from that known in the early years of our national existence. In the
past half century, a communications revolution has seen the introduction of radio and television into our lives,
the promise of a global community through the use of communications satellites, and the specter of a “wired”
nation by means of an expanding cable television network with two-way capabilities. The printed press, it is
said, has not escaped the effects of this revolution. Newspapers have become big business and there are far fewer
of them to serve a larger literate population. Chains of newspapers, national newspapers, national wire and
news services, and one-newspaper towns, are the dominant features of a press that has become noncompetitive
and enormously powerful and influential in its capacity to manipulate popular opinion and change the course
of events. Major metropolitan newspapers have collaborated to establish news services national in scope. Such
national news organizations provide syndicated “interpretive reporting” as well as syndicated features and com-

mentary, all of which can serve as part of the new school of “advocacy journalism.”

The elimination of competing newspapers in most of our large cities, and the concentration of control of media
that results from the only newspaper’s being owned by the same interests which own a television station and
a radio station, are important components of this trend toward concentration of control of outlets to inform
the public. The result of these vast changes has been to place in a few hands the power to inform the American
people and shape public opinion. Much of the editorial opinion and commentary that is printed is that of syndi-
cated columnists distributed nationwide and, as a result, we are told, on national and world issues there tends to
be a homogeneity of editorial opinion, commentary, and interpretive analysis. The abuses of bias and manipula-

tive reportage are, likewise, said to be the result of the vast accumulations of unreviewable power in the modern
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media empires. In effect, it is claimed, the public has lost any ability to respond or to contribute in a meaningful
way to the debate on issues. The monopoly of the means of communication allows for little or no critical analy-

sis of the media except in professional journals of very limited readership. * * *

The obvious solution, which was available to dissidents at an earlier time when entry into publishing was rel-
atively inexpensive, today would be to have additional newspapers. But the same economic factors which have
caused the disappearance of vast numbers of metropolitan newspapers, have made entry into the marketplace of
ideas served by the print media almost impossible. It is urged that the claim of newspapers to be “surrogates for
the public” carries with it a concomitant fiduciary obligation to account for that stewardship. From this premise
it is reasoned that the only effective way to insure fairness and accuracy and to provide for some accountability is
for government to take affirmative action. The First Amendment interest of the public in being informed is said
to be in peril because the “marketplace of ideas” is today a monopoly controlled by the owners of the market.
Proponents of enforced access to the press take comfort from language in several of this Court’s decisions which
suggests that the First Amendment acts as a sword as well as a shield, that it imposes obligations on the owners

of the press in addition to protecting the press from government regulation. * * *

However much validity may be found in these arguments, at each point the implementation of a remedy such
as an enforceable right of access necessarily calls for some mechanism, either governmental or consensual. If
it is governmental coercion, this at once brings about a confrontation with the express provisions of the First
Amendment and the judicial gloss on that Amendment developed over the years. * * * We see that * * * the Court
has expressed sensitivity as to whether a restriction or requirement constituted the compulsion exerted by gov-
ernment on a newspaper to print that which it would not otherwise print. The clear implication has been that

«c

any such a compulsion to publish that which ““reason’ tells them should not be published” is unconstitutional.
A responsible press is an undoubtedly desirable goal, but press responsibility is not mandated by the Constitu-

tion and like many other virtues it cannot be legislated.

Appellee’s argument that the Florida statute does not amount to a restriction of appellant’s right to speak
because “the statute in question here has not prevented the Miami Herald from saying anything it wished” begs
the core question. Compelling editors or publishers to publish that which “‘reason’ tells them should not be
published” is what is at issue in this case. The Florida statute operates as a command in the same sense as a statute
or regulation forbidding appellant to publish specified matter. Governmental restraint on publishing need not
fall into familiar or traditional patterns to be subject to constitutional limitations on governmental powers. Gros-
jean v. American Press Co. (1936). The Florida statute exacts a penalty on the basis of the content of a newspa-
per. The first phase of the penalty resulting from the compelled printing of a reply is exacted in terms of the cost
in printing and composing time and materials and in taking up space that could be devoted to other material
the newspaper may have preferred to print. It is correct, as appellee contends, that a newspaper is not subject
to the finite technological limitations of time that confront a broadcaster but it is not correct to say that, as an
economic reality, a newspaper can proceed to infinite expansion of its column space to accommodate the replies

that a government agency determines or a statute commands the readers should have available.

Faced with the penalties that would accrue to any newspaper that published news or commentary arguably

within the reach of the right-of-access statute, editors might well conclude that the safe course is to avoid con-
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troversy. Therefore, under the operation of the Florida statute, political and electoral coverage would be blunted

or reduced. Government-enforced right of access inescapably “dampens the vigor and limits the variety of public
debate,” New York Times Co. v. Sullivan (1964). * **

Even if a newspaper would face no additional costs to comply with a compulsory access law and would not be
forced to forgo publication of news or opinion by the inclusion of a reply, the Florida statute fails to clear the
barriers of the First Amendment because of its intrusion into the function of editors. A newspaper is more than
a passive receptacle or conduit for news, comment, and advertising. The choice of material to go into a newspa-
per, and the decisions made as to limitations on the size and content of the paper, and treatment of public issues
and public officials -whether fair or unfair -constitute the exercise of editorial control and judgment. It has yet
to be demonstrated how governmental regulation of this crucial process can be exercised consistent with First

Amendment guarantees of a free press as they have evolved to this time.
Accordingly, the judgment of the Supreme Court of Florida is reversed.
It is so ordered.

BRENNAN, WITH WHOM REHNQUIST JOINS, CONCURRING.

I join the Court’s opinion which, as I understand it, addresses only “right of reply” statutes and implies no
view upon the constitutionality of “retraction” statutes affording plaintiffs able to prove defamatory falsehoods

a statutory action to require publication of a retraction.

Original excerpt in Ruthann Robson, First Amendment: Cases, Controversies, and Contexts, Published by CALI eLangdell
Press. Further excerpted by Kimberly Clairmont. Licensed under CC BY-NC-SA.

Red Lion Broadcasting Co. v. FCC
395 U.S. 367 (1969)

Vote: 8-0

Decision: Reversed

Majority: White, joined by Warren, Black, Harlan, Brennan, Stewart, Marshal
Not participating: Douglas

MR. JUSTICE WHITE delivered the opinion of the Court.

The Federal Communications Commission has for many years imposed on radio and television broadcasters
the requirement that discussion of public issues be presented on broadcast stations, and that each side of those
issues must be given fair coverage. This is known as the fairness doctrine, which originated very early. In the his-

tory of broadcasting and has maintained its present outlines for some time. It is an obligation whose content has
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been defined in a long series of FCC rulings in particular cases, and which is distinct from the statutory require-
ment of § 315 of the Communications Act’ that equal time be allotted all qualified candidates for public office.
Two aspects of the fairness doctrine, relating to personal attacks in the context of controversial public issues and
to political editorializing, were codified more precisely in the form of FCC regulations in 1967. The two cases
before us now, which were decided separately below, challenge the constitutional and statutory bases of the doc-
trine and component rules. Red Lion involves the application of the fairness doctrine to a particular broadcast,
and RTNDA arises as an action to review the FCC’s 1967 promulgation of the personal attack and political edi-

torializing regulations, which were laid down after the Red Lion litigation had begun.

The Red Lion Broadcasting Company is licensed to operate a Pennsylvania radio station, WGCB. On Novem-
ber 27, 1964, WGCB carried a 15-minute broadcast by the Reverend Billy James Hargis as part of a “Christian’
Crusade” series. A hook by Fred J. Cook entitled “Gold-water-Extremist on the Right” was discussed by Hargis,.
who said that Cook had been fired by a newspaper for making false charges against city officials; that Cook
had then worked for a Communist-affiliated publication; that he had defended Alger Hiss and attacked J.
Edgar Hoover and the Central Intelligence Agency; and that he had now written a “book to smear and destroy
Barry Goldwater.” When Cook heard of the broadcast he concluded that he had been personally attacked and
demanded free reply time, which the station refused. After an exchange of letters among Cook, Red Lion, and
the FCC, the FCC declared that the Hargis broadcast constituted a personal attack on Cook; that Red Lion had
failed to meet its obligation under the fairness doctrine as expressed in T7mes-Mirror Broadcasting Co., 24 P &
F Radio Reg. 404 (1962), to send a tape, transcript, or summary of the broadcast to Cook and offer him reply

time; and that the station must provide reply time whether or not Cook would pay for it ...

Believing that the specific application of the fairness doctrine in Red Lion, and the promulgation of, the regula-
tions in RTNDA, are both authorized by Congress and enhance rather than abridge the freedoms of speech and
press protected by the First Amendment, we hold them valid and constitutional, reversing the judgment below
in RTNDA and affirming the judgment below in Red Lion.

The history of the emergence of the fairness doctrine and of the related legislation shows that the Commission’s
action in the Red Lion case did not exceed its authority, and that in adopting the new regulations the Commis-

sion was implementing congressional policy rather than embarking on a frolic of its own.

Before 1927, the allocation of frequencies was left entirely to the private sector, and the result was chaos. It
quickly became apparent that broadcast frequencies constituted a scarce resource whose use could be regulated
and rationalized only by the Government. Without government control, the medium would be of little use
because of the cacaphony of competing voices, none of which could be clearly and predictably heard to allocate
frequencies among competing applicants in a manner responsive to the public “convenience, interest, or neces-

sity.”

Very shortly thereafter the Commission expressed its view that the “public interest requires ample play for the
free and fair competition of opposing views, and the commission believes that the principle applies ... to all
discussions of issues of importance to the public.” Grear Lakes Broadcasting Co., 3 F.R.C.Ann.Rep. 32, 33
(1929), rev’d on other grounds, 59 App.D.C.197, 37 F.2d 993, cert. dismissed, 281 U.S. 706 (1930) ... After an
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extended period during which the licensee was obliged not only to cover and to cover fairly the views of others
but also to refrain from expressing his own personal views, Mayflower Broadcasting Corp., 8 F.C.C. 333 (1940),

the latter limitation on the licensee was abandoned, and the doctrine developed into its present form.

There is a twofold duty laid down by the FCC’s decisions and described by the 1949 Report on Editorializing
by Broadcast Licensees, 13 F.C.C. 1246 (1949). The broadcaster must give adequate coverage to public
issues, United Broadcasting Co., 10 F.C.C. 515 (1945), and coverage must be fair in that it accurately reflects the
opposing views. New Broadcasting Co., 6 P & F Radio Reg. 258 (1950). This must be done at the broadcaster’s
own expense if sponsorship is unavailable. Cullman Broadcasting Co., 25 P & F Radio Reg. 895 (1963).

Moreover, the duty must be met by programming obtained at the licensee’s own initiative if available from no

other source ...

When a personal attack has been made on a figure involved in a public issue, both the doctrine of cases such as
Red Lion and Times-Mirror Broadcasting Co., 24 P & F Radio Reg. 404 (1962), and also the 1967 regulations
atissue in RTNDA require that the individual attacked himself be offered an opportunity to respond. Likewise,
where one candidate is endorsed in a political editorial, the other candidates must themselves be offered reply
time to use personally or through a spokesman. These obligations differ from the general fairness requirement
that issues be presented, and presented with coverage of competing views, in that the broadcaster does not have

the option of presenting the attacked party’s side himself or choosing a third party to represent that side ...

The fairness doctrine finds specific recognition in statutory form, is in part modeled on explicit statutory provi-
sions relating to political candidates, and is approvingly reflected in legislative history ... Thirty years of consis-
tent administrative construction left undisturbed by Congress until 1959, when that construction was expressly
accepted, reinforce the natural conclusion that the public interest language of the Act authorized the Commis-
sion to require licensees to use their stations for discussion of public issues, and that the FCC is free to imple-
ment this requirement by reasonable rules and regulations which fall short of abridgment of the freedom of

speech and press, and of the censorship proscribed by § 326 of the Act ...

It is true that the personal attack aspect of the fairness doctrine was not actually adjudicated until after 1959, so
that Congress then did not have those rules specifically before it. However, the obligation to offer time to reply
to a personal attack was presaged by the FCC’s 1949 Report on Editorializing, which the FCC views as the prin-

cipal summary of its ratio decidendi in cases in this area:

“In determining whether to honor specific requests for time, the station will inevitably be confronted with such
questions as ... whether there may not be other available groups or individuals who might be more appropriate
spokesmen for the particular

point of view than the person making the request. The latter’s personal involvement in the controversy may also
be a factor which must be considered, for elementary considerations of fairness may dictate that time be allo-
cated to a person or group which has been specifically attacked over the station, where otherwise no such oblig-
ation would exist.” 13 F.C.C. at 1251-1252.
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When the Congress ratified the FCC’s implication of a fairness doctrine in 1959 it did not, of course, approve
every past decision or pronouncement by the Commission on this subject, or give it a completely free hand for
the future. The statutory authority does not go so far. But we cannot say that when a station publishes personal
attacks or endorses political candidates, it is a misconstruction of the public interest standard to require the sta-
tion to offer time for a response rather than to leave the response entirely within the control of the station which
has attacked either the candidacies or the men who wish to reply in their own defense. When a broadcaster grants
time to a political candidate, Congress itself requires that equal time be offered to his opponents. It would exceed
our competence to hold that the Commission is unauthorized by the statute to employ a similar device where

personal attacks or political editorials are broadcast by a radio or television station ...

The broadcasters challenge the fairness doctrine and its specific manifestations in the personal attack and polit-
ical editorial rules on conventional First Amendment grounds, alleging that the rules abridge their freedom of
speech and press. Their contention is that the First Amendment protects their desire to use their allotted fre-
quencies continuously to broadcast whatever they

choose, and to exclude whomever they choose from ever using that frequency. No man may be prevented from
saying or publishing what he thinks, or from refusing in his speech or other utterances to give equal weight to

the views of his opponents. This right, they say, applies equally to broadcasters ...

When two people converse face to face, both should not speak at once if either is to be clearly understood. But
the range of the human voice is so limited that there could be meaningful communications if half the people in
the United States were talking and the other half listening. Just as clearly, half the people might publish and the
other half read. But the reach of radio signals is incomparably greater than the range of the human voice and the
problem of interference is a massive reality. The lack of know-how and equipment may keep many from the air,
but only a tiny fraction of those with resources and intelligence can hope to communicate by radio at the same
time if intelligible communication is to be had, even if the entire radio spectrum is utilized in the present state of

commercially acceptable technology ...

It does not violate the First Amendment to treat licensees given the privilege of using scarce radio frequencies as
proxies for the entire community, obligated to give suitable time and attention to matters of great public con-
cern. To condition the granting or renewal of licenses on a willingness to present representative community
views on controversial issues is consistent with the ends and purposes of those constitutional provisions forbid-
ding the abridgment of freedom of speech and freedom of the press. Congress need not stand idly by and permit
those with licenses to ignore the problems which beset the people or to exclude from the airways anything but

their own views of fundamental questions. The statute, long administrative practice, and cases are to this effect
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In view of the scarcity of broadcast frequencies, the Government’s role in allocating those frequencies, and the
legitimate claims of those unable without governmental assistance to gain access to those frequencies for expres-
sion of their views, we hold the regulations and ruling at issue here are both authorized by statute and constitu-
tional.” The judgment of the Court of Appeals in Red Lion is affirmed and that in RTNDA reversed and the

causes remanded for proceedings consistent with this opinion.
It is so ordered.

Excerpted by Kimberly Clairmont

FCC v. Pacifica Foundation
438 U.S. 726 (1978)

Vote: 5-4

Decision: Reversed

Majority: Stevens, joined by Burger, Blackmun, Rehnquist, Powell
Concurrence: Powell

Concurrence: Blackmun (in part)

Dissent: Blackmun (in part), joined by Marshall, Stewart, White

STEVENS, ]J., announced the Court’s judgment and delivered an opinion of the Court with respect to Parts
I-IIT and IV-C, in which BURGER, C. J., and REHNQUIST, ]J., joined, and in all but Parts IV-A and V-B of
which BLACKMUN and POWELL, J]., joined, and an opinion as to Parts IV-A and V-B, in which BURGER,
C.J.,and REHNQUIST, J., joined.

This case requires that we decide whether the Federal Communications Commission has any power to regulate

a radio broadcast that is indecent but not obscene.

A satiric humorist named George Carlin recorded a 12-minute monologue entitled “Filthy Words” before a live
audience in a California theater. He began by referring to his thoughts about “the words you couldn’t say on the
public, ah, airwaves, um, the ones you definitely wouldn’t say, ever.” He proceeded to list those words and repeat
them over and over again in a variety of colloquialisms. The transcript of the recording, which is appended to

this opinion, indicates frequent laughter from the audience.

Atabout 2 o’clock in the afternoon on Tuesday, October 30, 1973, a New York radio station, owned by respon-

dent Pacifica Foundation, broadcast the “Filthy Words” monologue. A few weeks later a man, who stated that
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he had heard the broadcast while driving with his young son, wrote a letter complaining to the Commission.
He stated that, although he could perhaps understand the “record’s being sold for private use, I certainly cannot

understand the broadcast of same over the air that, supposedly, you control.”

The complaint was forwarded to the station for comment. In its response, Pacifica explained that the monologue
had been played during a program about contemporary society’s attitude toward language and that, immediately
before its broadcast, listeners had been advised that it included “sensitive language which might be regarded as
offensive to some.” Pacifica characterized George Carlin as “a significant social satirist” who “like Twain and Sahl
before him, examines the language of ordinary people. ... Carlin is not mouthing obscenities, he is merely using
words to satirize as harmless and essentially silly our attitudes towards those words.” Pacifica stated that it was

not aware of any other complaints about the broadcast ...

The Commission characterized the language used in the Carlin monologue as “patently offensive,” though not
necessarily obscene, and expressed the opinion that it should be regulated by principles analogous to those found
in the law of nuisance, where the “law generally speaks to channeling behavior more than actually prohibiting it.
... [TThe concept of ‘indecent’ is intimately connected with the exposure of children to language that describes,
in terms patently offensive as measured by contemporary community standards for the broadcast medium, sex-
ual or excretory activities and organs, at times of the day when there is a reasonable risk that children may be in
the audience.” 56 F.C.C.2d at 98.

Applying these considerations to the language used in the monologue as broadcast by respondent, the Com-
mission concluded that certain words depicted sexual and excretory activities in a patently offensive manner,
noted that they “were broadcast at a time when children were undoubtedly in the audience (i.c., in the early
afternoon),” and that the prerecorded language, with these offensive words “repeated over and over,” was “delib-
erately broadcast.” Id., at 99. In summary, the Commission stated: “We therefore hold that the language as
broadcast was indecent and prohibited by 18 U. S. C. [§] 1464 ...”

The general statements in the Commission’s memorandum opinion do not change the character of its order.
Its action was an adjudication under 5 U. S. C. § 554 (e) (1976 ed.); it did not purport to engage in formal rule-
making or in the promulgation of any regulations. The order “was issued in a specific factual context”; questions
concerning possible action in other contexts were expressly reserved for the future. The specific holding was care-

tully confined to the monologue “as broadcast ...”

The relevant statutory questions are whether the Commission’s action is forbidden “censorship” within the
meaning of 47 U. S. C. § 326 and whether speech that concededly is not obscene may be restricted as “indecent”
under the authority of 18 U. S. C. § 1464 (1976 ed.). The questions are not unrelated, for the two statutory pro-

visions have a common origin ...

Entirely apart from the fact that the subsequent review of program content is not the sort of censorship at which
the statute was directed, its history makes it perfectly clear that it was not intended to limit the Commission’s
power to regulate the broadcast of obscene, indecent, or profane language. A single section of the 1927 Act is

the source of both the anticensorship provision and the Commission’s authority to impose sanctions for the
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broadcast of indecent or obscene language. Quite plainly, Congress intended to give meaning to both provisions.
Respect for that intent requires that the censorship language be read as inapplicable to the prohibition on broad-

casting obscene, indecent, or profane language.

There is nothing in the legislative history to contradict this conclusion. The provision was discussed only in gen-

eralities when it was first enacted ...

We conclude, therefore, that § 326 does not limit the Commission’s authority to impose sanctions on licensees

who engage in obscene, indecent, or profane broadcasting ...

The only other statutory question presented by this case is whether the afternoon broadcast of the “Filthy
Words” monologue was indecent within the meaning of § 1464.13 Even that question is narrowly confined by

the arguments of the parties ...

The plain language of the statute does not support Pacifica’s argument. The words “obscene, indecent, or pro-
fane” are written in the disjunctive, implying that each has a separate meaning. Prurient appeal is an element of
the obscene, but the normal definition of “indecent” merely refers to nonconformance with accepted standards

of morality.” ...

Because neither our prior decisions nor the language or history of § 1464 supports the conclusion that prurient
appeal is an essential component of indecent language, we reject Pacifica’s construction of the statute. When that
construction is put to one side, there is no basis for disagreeing with the Commission’s conclusion that indecent

language was used in this broadcast ...

Pacifica makes two constitutional attacks on the Commission’s order. First, it argues that the Commission’s con-
struction of the statutory language broadly encompasses so much constitutionally protected speech that rever-
sal is required even if Pacifica’s broadcast of the “Filthy Words” monologue is not itself protected by the First
Amendment. Second, Pacifica argues that inasmuch as the recording is not obscene, the Constitution forbids

any abridgment of the right to broadcast it on the radio.

The first argument fails because our review is limited to the question whether the Commission has the authority
to proscribe this particular broadcast. As the Commission itself emphasized, its order was “issued in a specific
factual context.” SO F. C. C. 2d, at 893. That approach is appropriate for courts as well as the Commission when
regulation of indecency is at stake, for indecency is largely a function of context-it cannot be adequately judged

in the abstract ...

When the issue is narrowed to the facts of this case, the question is whether the First Amendment denies gov-
ernment any power to restrict the public broadcast of indecent language in any circumstances. For if the govern-

ment has any such power, this was an appropriate occasion for its exercise ...

The question in this case is whether a broadcast of patently oftensive words dealing with sex and excretion may
be regulated because of its content.” Obscene materials have been denied the protection of the First Amendment
because their content is so offensive to contemporary moral standards. Roth v. United States (1957). But the fact

that society may find speech offensive is not a sufficient reason for suppressing it. Indeed, if it is the speaker’s
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opinion that gives offense, that consequence is a reason for according it constitutional protection. For it is a cen-
tral tenet of the First Amendment that the government must remain neutral in the marketplace of ideas. If there
were any reason to believe that the Commission’s characterization of the Carlin monologue as offensive could be
traced to its political content—or even to the fact that it satirized contemporary attitudes about four-letter words
¢ ___ First Amendment protection might be required. But that is simply not this case. These words offend for

the same reasons that obscenity offends ...

Although these words ordinarily lack literary, political, or scientific value, they are not entirely outside the pro-
tection of the First Amendment. Some uses of even the most offensive words are unquestionably protected.
Indeed, we may assume, arguendo, that this monologue would be protected in other contexts. Nonetheless, the
constitutional protection accorded to a communication containing such patently offensive sexual and excretory
language need not be the same in every context. It is a characteristic of speech such as this that both its capacity
to offend and its “social value,” to use Mr. Justice Murphy’s term, vary with the circumstances. Words that are
commonplace in one setting are shocking in another. To paraphrase Mr. Justice Harlan, one occasion’s lyric is

another’s vulgarity. Coben v. California, (1971) ...

The reasons for these distinctions are complex, but two have relevance to the present case. First, the broadcast
media have established a uniquely pervasive presence in the lives of all Americans. Patently offensive, indecent
material presented over the airwaves confronts the citizen, not only in public, but also in the privacy of the home,
where the individual’s right to be left alone plainly outweighs the First Amendment rights of an intruder. Rowan
v. Post Office Dept (1970). Because the broadcast audience is constantly tuning in and out, prior warnings cannot
completely protect the listener or viewer from unexpected program content. To say that one may avoid further
offense by turning off the radio when he hears indecent language is like saying that the remedy for an assault is
to run away after the first blow. One may hang up on an indecent phone call, but that option does not give the

caller a constitutional immunity or avoid a harm that has already taken place.

Second, broadcasting is uniquely accessible to children, even those too young to read. Although Cohen’s written
message might have been incomprehensible to a first grader, Pacifica’s broadcast could have enlarged a child’s
vocabulary in an instant. Other forms of offensive expression may be withheld from the young without restrict-
ing the expression at its source. Bookstores and motion picture theaters, for example, may be prohibited from

making indecent material available to children ...

The Commission’s decision rested entirely on a nuisance rationale under which context is all-important. The
concept requires consideration of a host of variables. The time of day was emphasized by the Commission. The
content of the program in which the language is used will also affect the composition of the audience, and dif-
ferences between radio, television, and perhaps closed-circuit transmissions, may also be relevant. As Mr. Justice
Sutherland wrote, a “nuisance may be merely a right thing in the wrong place, like a pig in the parlor instead of
the barnyard.” Euclid v. Ambler Realty Co. (1926). We simply hold that when the Commission finds that a pig

has entered the parlor, the exercise of its regulatory power does not depend on proof that the pig is obscene.
The judgment of the Court of Appeals is reversed.

1t is 50 ovdered.
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Excerpted by Kimberly Clairmont

Note: https://artsandculture.google.com/entity/seven-dirty-words/m01pxg4?hl=en

still-dirty/257374/
Note: https://www.biography.com/news/george-carlin-seven-words-supreme-court

Turner Broadcasting System, Inc v. FCC
512 U.S. 622 (1994)

Vote: 9-0

Decision: Reversed

Majority: Kennedy, joined by wunanimous (Part I); Rehnquist, Blackmun, O’Connor, Scalia, Souter,
Thomas, Ginsburg (Parts II-A and II-B); Rehnquist, Blackmun, Stevens, Souter (Parts II-C, II-D, and
III-A)

Concurrence: Kennedy (Part ITI-B), joined by Rehnquist, Blackmun, Souter

Concurrence: J. Blackmun

Concurrence: J. Stevens (in part)

Concurrence/ Dissent: O’Connor, joined by Scalia, Ginsburg; Thomas (Parts I and III) and Concurrence/

Dissent: Ginsburg

JUSTICE KENNEDY announced the judgment of the Court and delivered the opinion of the Court, except as
to Part ITI-B.

Sections 4 and S of the Cable Television Consumer Protection and Competition Act of 1992 require cable tele-
vision systems to devote a portion of their channels to the transmission of local broadcast television stations.
This case presents the question whether these provisions abridge the freedom of speech or of the press, in viola-

tion of the First Amendment ...

On October 5, 1992, Congress overrode a Presidential veto to enact the Cable Television Consumer Protection
and Competition Act of 1992, Pub. L. 102-385, 106 Stat. 1460 (1992 Cable Act or Act). Among other things,
the Act subjects the cable industry to rate regulation by the Federal Communications Commission (FCC) and
by municipal franchising authorities; prohibits municipalities from awarding exclusive franchises to cable oper-
ators; imposes various restrictions on cable programmers that are afliliated with cable operators; and directs the
FCC to develop and promulgate regulations imposing minimum technical standards for cable operators. At
issue in this case is the constitutionality of the so-called must-carry provisions, contained in §§ 4 and 5 of the Act,

which require cable operators to carry the signals of a specified number of local broadcast television stations.


https://artsandculture.google.com/entity/seven-dirty-words/m01pxq4?hl=en
https://www.theatlantic.com/entertainment/archive/2012/05/the-7-dirty-words-turn-40-but-theyre-still-dirty/257374/
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Section 4 requires carriage of “local commercial television stations,” defined to include all full power television
broadcasters, other than those qualifying as “noncommercial educational” stations under § S, that operate

within the same television market as the cable system ...

Section 5 of the Act imposes similar requirements regarding the carriage of local public broadcast television sta-

tions, referred to in the Act as local “noncommercial educational television stations,” ...

Taken together, therefore, §§4 and 5 subject all but the smallest cable systems nationwide to must-carry obliga-
tions, and confer must-carry privileges on all full power broadcasters operating within the same television mar-

ket as a qualified cable system ...

In particular, Congress found that over 60 percent of the households with television sets subscribe to cable, §
2(a)(3), and for these households cable has replaced over-the-air broadcast television as the primary provider of

video programming, § 2(a)(17) ...

In addition, Congress concluded that due to “local franchising requirements and the extraordinary expense of
constructing more than one cable television system to serve a particular geographic area,” the overwhelming

majority of cable operators exercise a monopoly over cable service ...

According to Congress, this market position gives cable operators the power and the incentive to harm broadcast
competitors. The power derives from the cable operator’s ability, as owner of the transmission facility, to “ter-
minate the retransmission of the broadcast signal, refuse to carry new signals, or reposition a broadcast signal to

a disadvantageous channel position.” ...

Soon after the Act became law, appellants filed these five consolidated actions in the United States District Court
for the District of Columbia against the United States and the Federal Communications Commission (here-

inafter referred to collectively as the Government), challenging the constitutionality of the must-carry provisions

There can be no disagreement on an initial premise: Cable programmers and cable operators engage in and trans-

mit speech, and they are entitled to the protection of the speech and press provisions of the First Amendment ...

Nevertheless, because not every interference with speech triggers the same degree of scrutiny under the First

Amendment, we must decide at the outset the level of scrutiny applicable to the must-carry provisions ...

We address first the Government’s contention that regulation of cable television should be analyzed under the
same First Amendment standard that applies to regulation of broadcast television. It is true that our cases have
permitted more intrusive regulation of broadcast speakers than of speakers in other media. Compare Red Lion
Broadcasting Co. v. FCC(1969) (television), and National Broadcasting Co.v. United States, (1943) (radio),
with Miami Herald Publishing Co. v. Tornillo, (1974) (print), and Riley v. National Federation of Blind of N.
c., Inc., (1988) (personal solicitation). But the rationale for applying a less rigorous standard of First Amend-
ment scrutiny to broadcast regulation, whatever its validity in the cases elaborating it, does not apply in the con-

text of cable regulation.
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The justification for our distinct approach to broadcast regulation rests upon the unique physical limitations
of the broadcast medium. As a general matter, there are more would-be broadcasters than frequencies available
in the electromagnetic spectrum. And if two broadcasters were to attempt to transmit over the same frequency
in the same locale, they would interfere with one another’s signals, so that neither could be heard at all. The
scarcity of broadcast frequencies thus required the establishment of some regulatory mechanism to divide the

electromagnetic spectrum and assign specific frequencies to particular broadcasters.

Although the Government acknowledges the substantial technological differences between broadcast and cable
... Itasserts that the foundation of our broadcast jurisprudence is not the physical limitations of the electro-mag-
netic spectrum, but rather the “market dysfunction” that characterizes the broadcast market. Because the cable
market is beset by a similar dysfunction, the Government maintains, the Red Lion standard of review should
also apply to cable. While we agree that the cable market suffers certain structural impediments, the Govern-
ment’s argument is flawed in two respects. First, as discussed above, the special physical characteristics of broad-
cast transmission, not the economic characteristics of the broadcast market, are what underlies our broadcast
jurisprudence ... Second, the mere assertion of dysfunction or failure in a speech market, without more, is not

sufficient to shield a speech regulation from the First Amendment standards applicable to nonbroadcast media

By a related course of reasoning, the Government and some appellees maintain that the must-carry provisions
are nothing more than industry-specific antitrust legislation, and thus warrant rational-basis scrutiny under
this Court’s “precedents governing legislative efforts to correct market failure in a market whose commodity is
speech,” such as Associated Press v. United States (1945) and Lorain Journal Co. v. United States (1951). This
contention is unavailing ... But while the enforcement of a generally applicable law may or may not be subject
to heightened scrutiny under the First Amendment, subject to at least some degree of heightened First Amend-

ment scrutiny ...

At the heart of the First Amendment lies the principle that each person should decide for himself or herself the
ideas and beliefs deserving of expression, consideration, and adherence. Our political system and cultural life rest

upon this ideal ...

For these reasons, the First Amendment, subject only to narrow and well-understood exceptions, does not coun-

tenance governmental control over the content of messages expressed by private individuals ...

Our precedents thus apply the most exacting scrutiny to regulations that suppress, disadvantage, or impose dif-

ferential burdens upon speech because of its content ...

Insofar as they pertain to the carriage of full-power broadcasters, the must-carry rules, on their face, impose bur-
dens and confer benefits without reference to the content of speech. Although the provisions interfere with
cable operators’ editorial discretion by compelling them to offer carriage to a certain minimum number of
broadcast stations, the extent of the interference does not depend upon the content of the cable operators’

programming. The rules impose obligations upon all operators, save those with fewer than 300 subscribers,
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regardless of the programs or stations they now offer or have offered in the past. Nothing in the Act imposes a
restriction, penalty, or burden by reason of the views, programs, or stations the cable operator has selected or will

select. The number of channels a cable operator must set aside depends only on the operator’s channel capacity

Itis true that the must-carry provisions distinguish between speakers in the television programming market. But
they do so based only upon the manner in which speakers transmit their messages to viewers, and not upon
the messages they carry: Broadcasters, which transmit over the airwaves, are favored, while cable programmers,
which do not, are disfavored. Cable operators, too, are burdened by the carriage obligations, but only because
they control access to the cable conduit. So long as they are not a subtle means of exercising a content preference,

speaker distinctions of this nature are not presumed invalid under the First Amendment ...

That the must-carry provisions, on their face, do not burden or benefit speech of a particular content does not
end the inquiry. Our cases have recognized that even a regulation neutral on its face may be content based if its

manifest purpose is to regulate speech because of the message it conveys. United States v. Eichman, (1990) ...

Appellants contend, in this regard, that the must-carry regulations are content based because Congress’ purpose
in enacting them was to promote speech of a favored content. We do not agree. Our review of the Act and its
various findings persuades us that Congress’ overriding objective in enacting must-carry was not to favor pro-
gramming of a particular subject matter, viewpoint, or format, but rather to preserve access to free television

programming for the 40 percent of Americans without cable ...

By preventing cable operators from refusing carriage to broadcast television stations, the must-carry rules ensure
that broadcast television stations will retain a large enough potential audience to earn necessary advertising rev-
enue-or, in the case of noncommercial broadcasters, sufficient viewer contributions, see § 2(a)(8)(B)-to maintain
their continued operation. In so doing, the provisions are designed to guarantee the survival of a medium that
has become a vital part of the Nation’s communication system, and to ensure that every individual with a televi-

sion set can obtain access to free television programming ...

This overriding congressional purpose is unrelated to the content of expression disseminated by cable and broad-
cast speakers. Indeed, our precedents have held that “protecting noncable households from loss of regular tele-
vision broadcasting service due to competition from cable systems,” is not only a permissible governmental

justification, but an “important and substantial federal interest.” Capital Cities Cable Incv. Crisp (1984) ...

In short, the must-carry provisions are not designed to favor or disadvantage speech of any particular content.
Rather, they are meant to protect broadcast television from what Congress determined to be unfair competition
by cable systems. In enacting the provisions, Congress sought to preserve the existing structure of the Nation’s
broadcast television medium while permitting the concomitant expansion and development of cable television,
and, in particular, to ensure that broadcast television remains available as a source of video programming for
those without cable. Appellants’ ability to hypothesize a content-based purpose for these provisions rests on lit-

tle more than speculation and does not cast doubt upon the content-neutral character of must-carry ...
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The Government’s assertion that the must-carry rules are necessary to protect the viability of broadcast televi-
sion rests on two essential propositions: (1) that unless cable operators are compelled to carry broadcast stations,
significant numbers of broadcast stations will be refused carriage on cable systems; and (2) that the broadcast

stations denied carriage will either deteriorate to a substantial degree or fail altogether.

As support for the first proposition, the Government relies upon a 1988 FCC study showing, at a time when no
must- carry rules were in effect, that approximately 20 percent of cable systems reported dropping or refusing
carriage to one or more local broadcast stations on at least one occasion ... The record does not indicate, how-
ever, the time frame within which these drops occurred, or how many of these stations were dropped for only
a temporary period and then restored to carriage. The same FCC study indicates that about 23 percent of the
cable operators reported shifting the channel positions of one or more local broadcast stations, and that, in most

cases, the repositioning was done for “marketing” rather than “technical” reasons ...

The parties disagree about the significance of these statistics. But even if one accepts them as evidence that a large
number of broadcast stations would be dropped or repositioned in the absence of must-carry, the Government
must further demonstrate that broadcasters so affected would suffer financial difficulties as a result. Without a
more substantial elaboration in the District Court of the predictive or historical evidence upon which Congress
relied, or the introduction of some additional evidence to establish that the dropped or repositioned broadcast-
ers would be at serious risk of financial difficulty, we cannot determine whether the threat to broadcast televi-
sion is real enough to overcome the challenge to the provisions made by these appellants. We think it significant,
for instance, that the parties have not presented any evidence that local broadcast stations have fallen into bank-
ruptcy, turned in their broadcast licenses, curtailed their broadcast operations, or suffered a serious reduction in

operating revenues as a result of their being dropped from, or otherwise disadvantaged by, cable systems ...

The paucity of evidence indicating that broadcast television is in jeopardy is not the only deficiency in this
record. Also lacking are any findings concerning the actual effects of must-carry on the speech of cable operators
and cable programmers-i.e., the extent to which cable operators will, in fact, be forced to make changes in their
current or anticipated programming selections; the degree to which cable programmers will be dropped from
cable systems to make room for local broadcasters; and the extent to which cable operators can satisty their
must-carry obligations by devoting previously unused channel capacity to the carriage of local broadcasters. The
answers to these and perhaps other questions are critical to the narrow tailoring step of the O’Brien analysis, for
unless we know the extent to which the must-carry provisions in fact interfere with protected speech, we cannot
say whether they suppress “substantially more speech than ... necessary” to ensure the viability of broadcast tele-

vision.

In sum, because there are genuine issues of material fact still to be resolved on this record, we hold that the Dis-
trict Court erred in granting summary judgment in favor of the Government ... Because of the unresolved factual
questions, the importance of the issues to the broadcast and cable industries, and the conflicting conclusions
that the parties contend are to be drawn from the statistics and other evidence presented, we think it necessary
to permit the parties to develop a more thorough factual record, and to allow the District Court to resolve any

factual disputes remaining, before passing upon the constitutional validity of the challenged provisions.
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The judgment below is vacated, and the case is remanded for further proceedings consistent with this opinion.
1t is s0 ordered.

Excerpted by Kimberly Clairmont

United States et. al v. Playboy Entertainment Group, Inc.
529 U.S. 803 (2000)

Decision: 5-4
Decision: Affirmed
Majority: Kennedy, joined by Stevens, Souter, Thomas, Ginsburg

Concurrence: Stevens, joined by Thomas

Dissent: Breyer, joined by Rehnquist, O’Connor, Scalia

JUSTICE KENNEDY DELIVERED THE OPINION OF THE COURT.

This case presents a challenge to § 505 of the Telecommunications Act of 1996, Pub. L. 104-104, 110 Stat. 136,
47 U.S. C.§ 561 (1994 ed., Supp. III). Section 505 requires cable television operators who provide channels
“primarily dedicated to sexually-oriented programming” either to “fully scramble or otherwise fully block” those
channels or to limit their transmission to hours when children are unlikely to be viewing, set by administrative
regulation as the time between 10 p.m. and 6 a.m. 47 U. S. C. § 561(a) (1994 ed., Supp. III); 47 CFR § 76.227
(1999). Even before enactment of the statute, signal scrambling was already in use. Cable operators used scram-
bling in the regular course of business, so that only paying customers had access to certain programs. Scrambling
could be imprecise, however; and either or both audio and visual portions of the scrambled programs might be
heard or seen, a phenomenon known as “signal bleed.” The purpose of § 505 is to shield children from hearing

or seeing images resulting from signal bleed.

To comply with the statute, the majority of cable operators adopted the second, or “time channeling,” approach.
The effect of the widespread adoption of time channeling was to eliminate altogether the transmission of the tar-
geted programming outside the safe harbor period in affected cable service areas. In other words, for two-thirds
of the day no household in those service areas could receive the programming, whether or not the household or

the viewer wanted to do so.

Appellee Playboy Entertainment Group, Inc., challenged the statute as unnecessarily restrictive content-based
legislation violative of the First Amendment. After a trial, a three-judge District Court concluded that a regime
in which viewers could order signal blocking on a household-by household basis presented an effective, less
restrictive alternative to § 505. 30 F. Supp. 2d 702, 719 (Del. 1998). Finding no error in this conclusion, we

affirm.
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Playboy Entertainment Group owns and prepares programs for adult television networks, including Playboy
Television and Spice. Playboy transmits its programming to cable television operators, who retransmit it to their
subscribers, either through monthly subscriptions to premium channels or on a so-called “pay-per-view” basis.
Cable operators transmit Playboy’s signal, like other premium channel signals, in scrambled form. The opera-

tors then provide

paying subscribers with an “addressable converter,” a box placed on the home television set. The converter per-
mits the viewer to see and hear the descrambled signal. It is conceded that almost all of Playboy’s programming

consists of sexually explicit material as defined by the statute ...

When the statute became operative, most cable operators had “no practical choice but to curtail [the targeted]
programming during the [regulated] sixteen hours or risk the penalties imposed ... if any audio or video signal
bleed occur[red] during [those] times.” 30 F. Supp. 2d, at 711. The majority of operators-“in one survey, 69%”-
complied with § 505 by time channeling the targeted programmers. /b7d. Since “30 to 50% of all adult program-
ming is viewed by households prior to 10 p.m.,” the result was a significant restriction of communication, with

a corresponding reduction in Playboy’s revenues ...

Two essential points should be understood concerning the speech at issue here. First, we shall assume that many
adults themselves would find the material highly oftensive; and when we consider the further circumstance that
the material comes unwanted into homes where children might see or hear it against parental wishes or con-
sent, there are legitimate reasons for regulating it. Second, all parties bring the case to us on the premise that
Playboy’s programming has First Amendment protection. As this case has been litigated, it is not alleged to be
obscene; adults have a constitutional right to view it; the Government disclaims any interest in preventing chil-
dren from seeing or hearing it with the consent of their parents; and Playboy has concomitant rights under the

First Amendment to transmit it. These points are undisputed.

The speech in question is defined by its content; and the statute which seeks to restrict it is content based. Sec-
tion 505 applies only to channels primarily dedicated to “sexually explicit adult programming or other program-
ming that is indecent.” The statute is unconcerned with signal bleed from any other channels. See 945 F. Supp.,
at 785 (“[Section 505] does not apply when signal bleed occurs on other premium channel networks, like HBO
or the Disney Channel”). The overriding justification for the regulation is concern for the effect of the sub-
ject matter on young viewers. Section 505 is not “‘justified without reference to the content of the regulated
speech.” Ward v. Rock Against Racism (1989) ...

To prohibit this much speech is a significant restriction of communication between speakers and willing adult
listeners, communication which enjoys First Amendment protection. It is of no moment that the statute does
not impose a complete prohibition. The distinction between laws burdening and laws banning speech is but a
matter of degree. The Government’s content-based burdens must satisfy the same rigorous scrutiny as its con-

tent-based bans ...
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Since § 505 is a content-based speech restriction, it can stand only if it satisfies strict scrutiny. Sable Communica-
tions of Cal., Inc. v. FCC, (1989). If a statute regulates speech based on its content, it must be narrowly tailored to
promote a compelling Government interest. /bzd. If a less restrictive alternative would serve the Government’s

purpose, the legislature must use that alternative ...

The District Court concluded that a less restrictive alternative is available: §504, with adequate publicity. 30 F.
Supp. 2d, at 719-720. No one disputes that § 504, which requires cable operators to block undesired channels at
individual households upon request, is narrowly tailored to the Government’s goal of supporting parents who

want those channels blocked. The question is whether § 504 can be effective.

When a plausible, less restrictive alternative is offered to a content-based speech restriction, it is the Govern-
ment’s obligation to prove that the alternative will be ineftective to achieve its goals. The Government has not
met that burden here. In support of its position, the Government cites empirical evidence showing that § 504,
as promulgated and implemented before trial, generated few requests for household-by-household blocking.
Between March 1996 and May 1997, while the Government was enjoined from enforcing § 505, § 504 remained
in operation. A survey of cable operators determined that fewer than 0.5% of cable subscribers requested full
blocking during that time. The uncomfortable fact is the § 504 was the sole blocking regulation in effect for over

a year; and the public greeted it with a collective yawn.

... Itis through speech that our convictions and beliefs are influenced, expressed, and tested. It is through speech
that we bring those beliefs to bear on Government and on society. It is through speech that our personalities are
formed and expressed. The citizen is entitled to seek out or reject certain ideas or influences without Govern-

ment interference or control ...

It is rare that a regulation restricting speech because of its content will ever be permissible. Indeed, were we to
give the Government the benefit of the doubt when it attempted to restrict speech, we would risk leaving regu-

lations in place that sought to shape our unique personalities

or to silence dissenting ideas. When First Amendment compliance is the point to be proved, the risk of non-per-

suasion operative in all trials-must rest with the Government, not with the citizen ...

The District Court’s thorough discussion exposes a central weakness in the Government’s proof: There is little
hard evidence of how widespread or how serious the problem of signal bleed is. Indeed, there is no proof as
to how likely any child is to view a discernible explicit image, and no proof of the duration of the bleed or the
quality of the pictures or sound. To say that millions of children are subject to a risk of viewing signal bleed is
one thing; to avoid articulating the true nature and extent of the risk is quite another. Under §505, sanctionable
signal bleed can include instances as fleeting as an image appearing on a screen for just a few seconds. The First
Amendment requires a more careful assessment and characterization of an evil in order to justify a regulation as

sweeping as this ...
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If television broadcasts can expose children to the real risk of harmful exposure to indecent materials, even in
their own home and without parental consent, there is a problem the Government can address. It must do so,
however, in a way consistent with First Amendment principles. Here the Government has not met the burden

the First Amendment imposes.

The Government has failed to show that § 505 is the least restrictive means for addressing a real problem; and
the District Court did not err in holding the statute violative of the First Amendment. In light of our ruling, it is
unnecessary to address the second question presented: whether the District Court was divested of jurisdiction to
consider the Government’s post judgment motions after the Government filed a notice of appeal in this Court.

The judgment of the District Court is affirmed.
It is so ordered.

Excerpted by Kimberly Clairmont

Reno v. American Civil Liberties Union
521 U.S. 844 (1997)

Vote: 9-0
Decision: Affirmed
Majority: Stevens, joined by Scalia, Kennedy, Souter, Thomas, Ginsburg, Breyer

Concurrence: O’Connor, joined by Rehnquist
JUSTICE STEVENS DELIVERED THE OPINION OF THE COURT.

At issue is the constitutionality of two statutory provisions enacted to protect minors from “indecent” and

“patently offensive” communications on the Internet ...

Though such material is widely available, users seldom encounter such content accidentally.” A document’s title
or a description of the document will usually appear before the document itself ... and in many cases the user
will receive detailed information about a site’s content before he or she need take the step to access the docu-
ment. Almost all sexually explicit images are preceded by warnings as to the content.” For that reason, the “odds
are slim” that a user would enter a sexually explicit site by accident. Unlike communications received by radio
or television, “the receipt of information on the Internet requires a series of affirmative steps more deliberate
and directed than merely turning a dial. A child requires some sophistication and some ability to read to retrieve

material and thereby to use the Internet unattended.” ...

Systems have been developed to help parents control the material that may be available on a home computer
with Internet access. A system may either limit a computer’s access to an approved list of sources that have

been identified as containing no adult material, it may block designated inappropriate sites, or it may attempt to
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block messages containing identifiable objectionable features.”’Although parental control software currently can
screen for certain suggestive words or for known sexually explicit sites, it cannot now screen for sexually explicit
images.” Nevertheless, the evidence indicates that “a reasonably effective method by which parents can prevent
their children from accessing sexually explicit and other material which parents may believe is inappropriate for

their children will soon be widely available.” ...

The problem of age verification differs for different uses of the Internet. The District Court categorically deter-
mined that there “is no effective way to determine the identity or the age of a user who is accessing material
through e-mail, mail exploders, newsgroups or chat rooms.” The Government offered no evidence that there
was a reliable way to screen recipients and participants in such forums for age. Moreover, even if it were techno-
logically feasible to block minors’ access to newsgroups and chat rooms containing discussions of art, politics, or
other subjects that potentially elicit “indecent” or “patently offensive” contributions, it would not be possible to
block their access to that material and “still allow them access to the remaining content, even if the overwhelm-

ing majority of that content was not indecent ...

An amendment offered in the Senate was the source of the two statutory provisions challenged in this case. They

are informally described as the “indecent transmission” provision and the “patently offensive display” provision

The breadth of these prohibitions is qualified by two affirmative defenses. See § 223(e)(5). One covers those who
take “good faith, reasonable, effective, and appropriate actions” to restrict access by minors to the prohibited
communications. § 223(e)(5)(A). The other covers those who restrict access to covered material by requiring cer-

tain designated forms of age proof, such as a verified credit card or an adult identification number or code ...

On February 8, 1996, immediately after the President signed the statute, 20 plaintiffs filed suit against the Attor-
ney General of the United States and the Department of Justice challenging the constitutionality of §§223(a)(1)
and 223(d). A week later, based on his conclusion that the term “indecent” was too vague to provide the basis for
a criminal prosecution, District Judge Buckwalter entered a temporary restraining order against enforcement of
§ 223(a)(1)(B)(ii) insofar as it applies to indecent communications. A second suit was then filed by 27 additional
plaintiffs, the two cases were consolidated, and a three-judge District Court was convened pursuant to § 561 of
the CDA. After an evidentiary hearing, that court entered a preliminary injunction against enforcement of both
of the challenged provisions. Each of the three judges wrote a separate opinion, but their judgment was unani-

mous ...

The judgement of the District Court enjoins the Government from enforcing the prohibitions ... The Govern-
ment appealed. ... we noted probable jurisdiction. In its appeal, the Government argues that the District Court
erred in holding that the CDA violated the First Amendment because it is overbroad and the Fifth Amendment

because it is vague ...

In arguing for reversal, the Government contends that the CDA is plainly constitutional under three of our prior
decisions: (1) Ginsberg v. New York, (1968); (2) FCC v. Pacifica Foundation, (1978); and (3) Renton v. Playtime
Theatres, Inc., (1986). A close look at these cases, however, raises—rather than relieves—doubts concerning the

constitutionality of the CDA ...


